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CURRENT TOPICS 


Compensation for Loss of Curls 


INJURIES to personal appearance by reason of facial 
scars, bald patches, burnt hair and the like are frequent 
subjects of actions for damages in the courts. One of the 
rare cases in which damages were awarded, arising from a 
departure from what a plaintiff thought her personal 
appearance should be like, as contrasted with an actual injury 
to her personal appearance, was North v. Fontayne, before 
His Honour Judge Sir GERALD HARGREAVES at West London 
County Court on 13th April. The defendant was a ladies’ 
hairdresser, with a considerable reputation and experience, 
who numbered among his clients some of the highest in the 
land. The learned judge found that he had departed from 
his instructions to cut the plaintiff's hair but not to cut 
away the side curls. The plaintiff was deeply distressed, 
but, argued the defendant’s counsel, not distressed enough 
to refrain from entering a beauty competition two days later, 
and actually qualifying for the semi-finals. She was awarded 
£20 damages, for, the learned judge held, while a man with a 
bad haircut might merely meet with a gibe about a prison 
crop which he would probably forget in a minute, a woman 
would be deeply distressed, and not forget it quickly, 
especially if, as in this case, her hair grew very slowly. His 
Honour eaonerated the defendant, who was well known as 
an outstanding practitioner of his art, from any charge of 
negligence, but was obliged to hold on the facts that he had 
departed from his instructions. The most interesting feature 
of this by no means dull case was the assessment of damages. 
As counsel for the plaintiff said, they were at large, and 
were as difficult to assess as damages for loss of expectation 
of life, but that difficulty did not exempt the court from the 
duty to assess them (Chaplin v. Hicks {1911] 2 K.B. 786). 
The most that we can learn from this particular assessment 
is that, in the opinion of one observer, an attractive woman’s 
side curls are worth £10 apiece to the wearer. 


Duties of Cinema Proprietors 


AN unusual claim for damages, arising out of the purchase 
of a cinema seat, succeeded at Brentford County Court on 
12th April. The registrar, Mr. Lloyp WILLIAMS, awarded 
eight guineas damages to the plaintiff in Trefford v. Hounslow 
West Super Cinemas, Ltd., being the cost of renovating a 
fur coat damaged by chewing gum which had been stuck 
to the back of the seat occupied by the plaintiff during a 
cinema performance. The gum had stuck to her coat, and 
the learned registrar found that the defendant company 
had not exercised all reasonable care in cleaning the cinema 
after the Saturday morning performance. There had been 
evidence by the cinema manager as to how the cinema was 
cleaned after that performance and there was also evidence 
that the older boys at evening performances made more 
mess than the children at morning performances. Presumably 
the duty of the cinema proprietor to his customers is to make 
his premises reasonably safe, not only for life and limb, but 
also for clothing and other necessary portables. The relevance 
of evidence by the defendants that due precautions had 
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been taken seems to have been to show that some stranger 
had caused the damage and not the defendants. Neverthe- 
less, a cinema or theatre proprietor’s duty, whether as 
occupier in tort or as a contractor with his customer, is the 
absolute one of providing a proper seat, and if a customer 
finds herself glued to a seat after a performance, evidence of 
the precautions taken by the management to prevent this 
can only be relevant if it tends to show that the seat which 
was provided was proper at the time when the customer sat 
down and some wanton person had placed his gum on the 
seat during the performance. 


Claims against Hospitals 

In the Hospital Officer Mr. F. Hart, house governor of 
Charing Cross Hospital, gives the result of a survey among 
twelve large hospitals as to the number of claims for damages 
made against them over the last three years. These hospitals 
have between them twelve to thirteen thousand patients in 
their wards on any given day, and receive nearly a million 
out-patients in a year. The total number of claims made was 
sixty, which Mr. Hart analyses as follows: (1) claims due 
to error (technical—medical and/or nursing): major, 31 ; 
minor, 6; (2) claims due to human error (not wholly 
technical) : major, 7; minor, 4; (3) claims due to faulty 
premises or structure: major, 7; minor, 5. Mr. Hart, whilst 
admitting that, where a patient has suffered injury due to 
“carelessness, thoughtlessness or sheer ignorance of some 
procedure of which reasonably competent persons should 
not be ignorant,’’ he should be compensated, makes the 
interesting observation that proof of negligence ‘‘ may well 
turn on factors which are really irrelevant, such as the conduct 
of the witnesses in the box, the advocacy and skill of counsel 
and, of course, the impression a case may have had on judge 
and jury.”’ Every solicitor with experience in any branch of 
litigation will sympathise with these sentiments of a layman, 
though we think the factors highly relevant—there may well 
have been negligence, but there is no /iability for it until 
it is proved to exist. 


Attendance of Defendants in Magistrates’ Courts 

Mr. J. P. Eppy, Q.C., the stipendiary magistrate at 
West Ham, has denied, in a letter to The Times of 15th April, 
that any basic principle of English justice is involved in 
the suggestion in Home Office circular 66/1954 (see p. 186, 
ante) that the prosecution may intimate to a defendant that 
his attendance is desired, where previous convictions cannot 
be proved in his absence. He made the following points : 
the clerk to the justices sends out the form of notice with the 
summons ; the clerk communicates the reply to the informant ; 
there is no question of bringing to the notice of magistrates, 
before the accused has been found guilty, that previous 
convictions are alleged. Further, the suggested form asks 
whether the defendant intends to appear in person or by 
solicitor or counsel and, in the latter case, he is deemed not 
to be absent, by reason of s. 99 of the Magistrates’ Courts 
Act, 1952. Mr. Eddy was dealing with the proposition put 
forward by Mr. KENNETH Brown in a previous letter (see 
p. 257, ante) that the intimation to the defendant that his 
attendance was desired would tend to bring it to the notice of 
the magistrates that previous convictions were alleged, which 
would be contrary to a basic principle of English justice. 
This is a view for which much may be said, and it is not a 
sufficient answer to deny that the magistrates are directly 
informed that previous convictions have been alleged. Any 
possibility of the magistrates drawing that inference for 
themselves by recognising the different prosecution methods in 
different classes of case is a threat to a basic principle of justice. 
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Basis of Income Tax Assessment 

A PROPOSAL by Mr. C. N. BEATTIE in a letter to The Times 
of 13th April that the basis of income tax assessment should 
be generally altered so that all taxpayers pay tax on their 
actual income of the year of assessment and not on some 
conventional basis that does not correspond with reality 
was said by him to have been neglected through the admini- 
strative objections of the Revenue departments. He asked 
whether it was not the duty of a Minister of the Crown to 
find a way out of an administrative difficulty when con- 
siderations of what is right and fair so demand. The Budget 
proposals designed to counter the growing practice of tax 
avoidance by reconstruction of a company at a moment 
chosen to obtain benefits from the cessation of business by 
the old company and the commencement of business by a 
new company were described by him as “ tinkering with the 
Income Tax Acts.’’ Checking the popular method of 
avoidance, he contended, was “ nothing but an invitation 
to those concerned to find other methods to achieve the 
same ends.” 


Pensions for the Self-Employed 

COMMENTING on the Millard Tucker report on pensions 
and other retirement benefits on 13th April at the annual 
general meeting of the Law Union and Rock Insurance 
Company, Ltd., the chairman, Mr. Puitip E. B. Fooks, said 
that in view of the Chancellor’s Budget statement some 
considerable time must elapse before the recommended 
changes could be made, particularly as regards the self- 
employed. ‘‘ Nevertheless,’ he continued, “at least as 
regards those parts of the report which do not materially 
affect tax revenue, it is much to be hoped that further 
information of the Government intentions will be made 
available at the earliest possible date.’’ He considered that 
there was the danger of excessive concentration on pensions, 
and thus of overlooking the fact that duties and other capital 
outgoings arise on death, and that, independently of the 
report, most men should devote part of their resources to 
whole life assurance. Cover against the risk of death in 
working years would continue to be needed. Endowment 
assurances and whole life assurances subject to a limited 
number of premiums could, if eventually they proved to be 
redundant, easily, be converted into paid-up policies, so 
freeing the annual expenditure for application to such schemes 
of pensions or assurance as might be attractive under any 
new law. He concluded that, subject to the points he had 
mentioned, attempts to act in advance of knowledge of a 
new statutory basis were to be deprecated. 


Crime Figures 

In a written reply on 14th April the HOME SECRETARY 
said that provisional figures for 1953 showed that the number 
of indictable offences known to the police in England and 
Wales during 1953 was 472,989, compared with 513,559 in 
1952—a decrease of 40,570, or 7-9 per cent. Groups showing 
the biggest increases were: forgery, 476 (11-4 per cent.) ; 
sexual offences, 1,350 (9 per cent.) ; and malicious injury to 
property, 306 (6-1 per cent.). Those showing the biggest 
decreases were: receiving, 1,402 (15-3 per cent.) ; larceny, 
32,934 (9-6 per cent.); and breaking and entering, 9,334 
(9 per cent.). There had been, he said, a substantial decrease 
in juvenile delinquency. At all courts in England and Wales, 
22,508 children under the age of fourteen (the lowest figure 
since 1947) and 16,182 young persons aged fourteen and 
under seventeen were found guilty of indictable offences. 
The figures for 1952 were 26,212 and 18,866; and the 
decrease in both age groups was 14 per cent. 
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DRUNK IN CHARGE 


SECTION 15 of the Road Traffic Act, 1930, provides that 
“Any person who when driving or attempting to drive, or 
when in charge of, a motor vehicle on a road or other public 
place is under the influence of drink or a drug to such an 
extent as to be incapable of having proper control of the 
vehicle ’’ shall be liable to certain penalties. 

It will be seen that an offence is committed not only by a 
person driving or attempting to drive the vehicle, but also 
by a person who is merely “in charge of ’’ the vehicle ; it is 
with this aspect of the matter that it is proposed to deal here, 
although in view of the heading of the article it is as well to 
point out, in passing, that an offender under s. 15 need not 
be “drunk ’’—it is sufficient if he is ‘‘ under the influence 
of drink or a drug ”’ to the extent specified. 

Nowhere in the Road Traffic Acts is there any definition 
of the meaning of the phrase “ in charge of a motor vehicle,” 
and it is possible to give a variety of different meanings to 
this vague expression. As to the general, as opposed to the 
particular, application of the phrase, some guidance can be 
obtained from the summing-up by the Recorder of Hudders- 
field in a case tried there in 1947, which is mentioned in 
“Notes of the Week” of 111 J.P. News. 123. The 
Recorder directed the jury as follows :— 


Now in order to establish that the accused was in charge 
of the car at the material time, it is not necessary for the 
prosecution to establish either that he was driving it or 
that he was attempting to drive it. What they must 
establish to your satisfaction is that he was at the time the 
person in whose care the car was in the sense it was put to 
you, that if something had to be done to it, if some police 
officer wanted to move it in the course of his duty, he 
would be the person in whose care it was at the time, so 
that the responsibility of moving it or taking charge of it 
would then be upon him. That is what it comes to if you 
approach it in a common-sense way. 

Of course, you might have a case where a man, realising 
himself to be ill, or drunk, or both, stops his car, very 
wisely, gets rid of having charge of it as much as he possibly 
can, and goes towards some other person to whom he 
might, for instance, hand over the key and give instructions 
to take charge and get it out of the way. You might have 
that case, and if you had a case where that had been fully 
accomplished, you would probably say: “Well, this 
person, after he had parted with the key, after he had got 
rid of it, after he had put it into the charge of somebody 
else, had ceased to be any longer in charge of the car.” 
On the other hand, if you found him sitting in profound 
slumber in the driving seat, then I suppose you would not 
have the slightest hesitation in saying he is the person who 
was then in charge of the car. 


So much for the general approach to the problem. Support 
for the view that, once in charge of a car, a person remains in 
charge until he actively divests himself of the care of the 
vehicle, is to be found in the judgment of Lord Goddard, C.J., 
in the case of Haines v. Roberts [1953] 1 W.L.R. 309; 
97 Sot. J. 117. In that case the facts were that the defendant 
left his motor cycle in a yard and proceeded to get drunk. 
Some friends found him near the yard and, with a view to 
sobering him up, held his head under a tap; they also sent 
for someone to come and collect the motor cycle. Meanwhile 
the defendant took refuge in sleep. Later, when the police 
arrived, the defendant was hanging on to a post, five feet from 
his motor cycle, and he was totally unaware of his friends’ 
arrangements. When asked if he intended to ride the machine 


he said: ‘If I want to ride that bike I will ride it and no- 
one in town can stop me.’ On these facts Lord Goddard 
said: ‘‘ How can it be said that the defendant was not in 
charge of the motor cycle? He had not put it into anybody 
else’s charge. It may be that, if a man goes into a public- 
house and leaves his car outside or in the car park and, 
getting drunk, asks a friend to go and look after the car for 
him or to take the car home, he has put it in charge of 
somebody else, but if he has not put it in charge of somebody 
else he is in charge of it until he does so. . .” 

Another case in which the defendant, though not actually 
in the vehicle at the time, was held to be “in charge of ”’ it, 
is Leach v. Evans [1952] 2 All E.R. 264. In that case the 
defendant, a van driver, staggered out of a public-house, 
went up to a policeman, and said he was looking for his van. 
In fact the van was three yards away. The policeman asked 
if it was his, and the defendant replied: ‘‘ That’s it, I am going 
home.”’ He started to walk towards the van, but was 
arrested before he reached it. In his judgment Lord 
Goddard, C.J., somewhat caustically criticised the justices 
who had held that on these facts the defendant was not in 
charge of the van. 

These cases, however, are not on all fours with the Scottish 
case of Crichton v. Burrell [1951] S.L.T. 365, in which the 
owner of a car, who had an ignition key on him, was standing 
by the car but not trying to enter it. It had been arranged 
that another man, who had a duplicate key, should drive it, 
but this man did not arrive until after the owner’s arrest. 
The High Court of Justiciary quashed the conviction, it being 
stated that “in charge’? meant “in de facto control.” 
Lord Keith added: “‘ The words ‘in charge’ mean being 
responsible for the control or driving and do not necessarily 
mean that the person was actually driving or attempting to 
drive.” 

Another Scottish case on similar lines, though with a 
somewhat different ratio decidendi, is Dean v. Wishart [1952] 
S.L.T. 86, in which the*defendant, the owner of the car, 
whilst incapably drunk, was put in the back of his car in a 
car park, after his friends had removed the rotor arm. When 
the police arrived he was still insensible, and it was held 
that as he did not of his own volition take’charge of the car, 
but was put there without his knowledge, he was not “ in 
charge of ’’ the vehicle for the purposes of s. 15. 

It will be seen that in these last two cases the Scottish 
courts have not approached the question of the meaning of 
the words “in charge of a motor vehicle’’ from the same 
standpoint as did Lord Goddard in Haines v. Roberts, namely, 
that, once he is in charge of a motor vehicle, a man remains 
in charge of it until “ he has put it in charge of somebody 
else.’ It should be remembered, however, that Scottish 
decisions are not binding in England, even on inferior courts, 
and whilst they may properly be considered and given some 
weight, where they conflict with decisions of the High Court 
of this country it is the latter which must prevail. 

There have been other Scottish cases on similar lines which, 
since they are not binding in England, it is not proposed 
specifically to mention in this article. One decided on a 
different point, however, is worthy of mention, namely, 
Clark v. Clark [1950] S.L.T. 68. In that case the defendant 
was the “supervising driver”’ at a time when the vehicle 
was actually being driven by a “‘ learner driver.” It was held 
that the defendant was ‘‘ in charge of the vehicle’’ as the 
constant control of the vehicle was in his hands, and he was 


accordingly convicted under s. 15. From this it would seem 
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that if in such circumstances both “learner driver’’ and 
“ supervisor ’’ were drunk, both could be convicted under the 
section, the former as the “ driver’’ and the latter as the 
person “‘ in charge of the vehicle.” 

It is not necessary, to support a conviction under the 
section, that the vehicle should be in a condition to be driven 
under its own power. A motor vehicle does not cease to be 
such merely because the engine will not go. Thus, in Hopper 
v. Stansfield (1950), 114 J.P. 368, the defendant was found 
sitting in her car after dark on a road, without any lights on. 
The battery was so run down that the engine would not start, 
but she was nevertheless held to be “in charge of’’ it. 
Furthermore, the High Court held that there were no special 
reasons why she should not be disqualified. 

These cases seem to show the general trend of the High 
Court when questions arise as to the meaning of the words 
“in charge of a motor vehicle,” in s. 15 of the Road Traffic 
Act, 1930. It is possible, however, to imagine very many 
circumstances in which the above decisions afford little or 
no guidance. For instance, suppose that M, knowing that he is 
going out on a party, arranges beforehand for a paid driver, D, 
to pick him up in his (M’s) car and drive him home. If M 
drinks too much, is he liable under s. 15 as the person in charge 
of the vehicle ? 

It is clear that, on these facts, D is driving subject to the 
orders of M,; he must go where M tells him, and generally 
obey the proper commands of his master. The writer has 
been unable to find any reported cases under s. 15 which 
throw any light on the problem, and it may therefore be of 
assistance to examine the civil law on the subject. An 
article headed “ Special Agents in Tort ’’ was published in 
this journal on 2nd January, 1954 (ante, p. 2), in which 
several cases are cited which, though founded in tort and thus 
concerned with civil and not criminal liability, serve well 
to demonstrate the principle of responsibility through control. 
It may well be that some element of control, or the right to 
control, the vehicle is implicit in the words “ in charge of a 
motor vehicle ’’ contained in s. 15 of the Road Traffic Act, 
1930, and if this is so then the value of the civil cases as a 
guide to the meaning of these words is enhanced. Wheatley v. 
Patrick (1837), 2 M. & W. 650, referred to in the earlier article, 
is a case in which the defendant had hired a horse and gig 
for the day, and at the material time was sitting in the gig 
whilst a friend was driving it. It was held that the defendant 
was liable for the consequences of the negligent driving of the 
friend and that he, being present in the vehicle, having the 
actual control and permitting another to drive it, could be 
charged that he was actually driving. A more modern case 
on the same lines is Samson v. Aitchison [1912] A.C. 844, 
which is also dealt with in the earlier article. 

There are also several cases, referred to in this article, in 
which the owner of a vehicle has been held liable in damages 
for the negligence of another person driving the vehicle with 
his, the owner’s consent, although the owner was not at the 
material time in the vehicle at all. It is considered, however, 
that in such circumstances the owner would be held, for the 
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purposes of s. 15 of the Road Traffic Act, 1930, to have put 
the vehicle in the charge of the driver. 

Two other cases, both of some antiquity, may, however, 
usefully be considered. In Jones v. Scullard [1898] 2 Q.B. 565, 
the owner of a carriage, horse and harness was supplied with 
a driver by a stable-keeper. The owner was held to be the 
person entitled to give directions as to the way in which the 
horse should be driven, and so to be in control of the driver 
as to the manner in which he should do his work ; accordingly, 
the owner was liable for damage occasioned by the negligence 
of the driver in driving. Conversely, in Quarman v. Burnett 
(1840), 6 M. & W. 499, two ladies, who owned a carriage, 
hired horses and driver from a stable ; they put the driver in 
their livery, but did not pay him wages. It was held that they 
were entitled to give orders as to the places to which they 
should be taken, but not as to the manner in which the 
horses should be driven, and that accordingly they were not 
liable for the driver’s negligence. 

If these cases can properly be taken as a guide, it would 
seem that, on the facts given, M would be held to be “ in 
charge of’’ his car, even though it was being driven at the 
time by D, a hired driver; but it is suggested that special 
reasons for not disqualifying him might reasonably be found 
to exist. If, however, instead of hiring a driver to collect 
him in his own car, M hired both car and driver from a car- 
hire firm, it would seem that the firm, being the owners of the 
car, could properly be said to have put it in the charge, not 
of M, but of their own paid driver for the purposes of 
executing the hire commission. That being so, M would not 
be in charge of the car at all. The position would be exactly 
the same if, instead of hiring a car, M went home by taxi 
at the conclusion of his night’s revelry. 

Lastly, suppose that M, being under the influence of drink 
and knowing it, hands the ignition key of his car to a friend, 
gets into the back seat, and says to the friend: ‘ Drive 
me home.’ If Wheatley v. Patrick, supra, can be taken as an 
authority, then M, being present in the vehicle and having, 
presumably, the right of control if not the actual control, 
might well be held to be “ in charge of the vehicle.’’ Parker 
v. Miller (1926), 42 T.L.R. 408, also referred to in our earlier 
article, is another civil case on the same lines as Wheatley v. 
Patrick ; in that case Scrutton, L.J., put the test as the right 
of control, but du Parcq, L.J., postulated, not any criterion 
of control, but thé delegation by the owner to the driver of 
a task to be performed with the car. It is possible, however, 
that for the purposes of s. 15 of the Road Traffic Act, 1930, 
the court might hold that, whatever the position as regards 
civil liability and the right of control may be, the actual 
control had been effectively passed to the friend, that the 
friend was not under the orders of M as to the manner of his 
driving, and that therefore the friend, and not M, was “ in 
charge of the vehicle.’ 

It will be seen from the above that the precise meaning of 
these words in s. 15 is far from clear; civil cases can give no 
more than a guide, and for certainty as to their meaning one 


must await further decisions of the High Court. 
E. G. B. T. 





THE LAW SOCIETY’S INTERMEDIATE EXAMINATION 
PRESCRIBED Books 

The Council of The Law Society have prescribed ‘‘ Carter’s 

Book-keeping’’ and ‘‘ Rowland’s Trust Accounts,’’ for the 

Society’s Intermediate Examination beginning with the 


examination to be held in November, 1954, in place of, 
““Chandler’s Trust Accounts ’’ and ‘“‘ Hughes Onslows Lawyer’s 
Manual of Book-keeping ’’ which have for many years been the 
books prescribed for the trust accounts and book-keeping portion 
of the Society’s Intermediate Examination. Both the books 
are published by Messrs. Butterworth & Co. (Publishers), Ltd. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 


In a preliminary announcement dated 14th April, 1954, the 
Directors announce that the profit for the year 1953, after 
providing £34,708 (£10,954) for taxation, amounted to £60,678 
(£55,874). A final dividend of 11 per cent. (10 per cent.), making 
15 per cent. (14 per cent.) for the year, is recommended, absorbing 
£16,500 net (£15,200). The gross bonus payable to the staff 
amounts to £29,000 (£26,000). General reserve receives £10,000 
(£5,000), taxation equalisation reserve nil (£7,500) and women’s 
pension reserve £2,500 (£2,000). Carry forward £42,353 (£39,675). 
Meeting: 18th May. Books closed: 5th to 18th May inclusive. 
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HOTEL DIVORCE CASES—“‘ THE WOMAN UNKNOWN ” 


Ir is often true that history has a habit of repeating itself, 
and this is, of course, no less true in the case of legal history. 
A recent example of this is to be found in the case of Raspin 
v. Raspin (1953) P. 230 in the Divorce Division, where 
Karminski, J., made certain observations, in connection with 
an allegation in an undefended divorce petition of adultery 
at an hotel with a woman unknown, which raise an echo of 
somewhat similar judicial observations made over twenty-five 
years ago. In this case the learned judge stated that, where 
there was no background of an adulterous association, he 
was not always prepared to make a finding of adultery after 
an hotel bill had been sent and a waiter called to say that 
two people were in a bedroom together, and that sometimes 
his suspicions were aroused that the adultery, so called, in 
a London hotel was merely a cover to screen a real adulterous 
association with a known woman. 

This decision has already been briefly referred to ante, 
p. 425, but in view of its practical importance a more detailed 
examination both of this judgment and also of the previous 
decisions would appear to be called for. 

Previous decisions.—The earliest reported case dealing with 
this position would appear to be that of Farnham v. Ikarnham 
(1925), 41 T.L.R. 543, where the President (Lord Merrivale) 
took the course of adjourning an undefended petition based 
upon an allegation of adultery at an hotel, after stating that 
he was not satisfied that adultery had been committed. 
There, a husband, desiring to be divorced, had spent a night 
in a bedroom at an hotel with a woman not his wife, and had 
written to his wife a letter informing her that he had done so. 
Although a witness was called from the hotel to prove that 
the respondent and the woman had spent the night in a 
bedroom together, the President refused a decree, saying of 
the respondent: ‘I do not know whether he committed 
adultery or not. He does not seem to have been a man who 
showed any adulterous tendencies. I have no knowledge 
of the woman. It seems to be a mere device for procuring 
a divorce because of the existing relationship which he 
described in his letter . . . the inference of adultery arises 
when there is proof of the disposition of parties to commit 
adultery together with the opportunity for committing it. 
This visit to the hotel may have been the merest pretence 
in the world. Why should I, because this respondent desires 
to be divorced, believe adultery to have been committed, 
of which at present I am not satisfied ?’’ The woman in 
question, he said, might have been the respondent’s aunt 
for aught he knew. 

After further discussion, however, the President granted 
an adjournment, saying, as regards the evidence which had 
been called: ‘If the husband has committed adultery 
without the consent or connivance of the wife, she is entitled 
to a decree of dissolution of marriage, but it does not follow, 
because he sends her a hotel bill and witnesses can be found 
to say that he stayed at the hotel and occupied a bedroom 
with awoman, that the court inevitably comes to the conclusion 
that this man, who wants to be divorced, has committed 
adultery. That is a question of fact. Adultery is established 
by proofs which are perfectly well known m this court ; 
but when the realm of possibilities as to the sojourn at a hotel 
of a man and a woman is at all investigated, it will be seen 
that there are a great variety of circumstances in which 
even the fact that the man and the woman occupied the same 
bedroom for some hours would be no proof at all that they had 
committed adultery. The court has not to invent occasions 
for refusing the relief which the law prescribes against guilty 
parties, but it is, on the other hand, quite able to see that the 


law is observed, and that divorces are not granted simply 
because two spouses come to the court and concur in asking 
for a divorce.”’ 

Further evidence was then given by the wife of the manager 
of the hotel to the effect that the respondent had brought 
a woman to luncheon and had booked a room for his wife 
and himself, and that they had seemed very friendly, and that 
she took them to be man and wife, and that on the day that 
they left the hotel she noticed that the double bed in the 
bedroom in question had been slept in. In granting a decree, 
the President said: “It was impossible to make a decree 
on the case as first presented to me. It came before the 
court as if a married man who wished to be divorced had only 
to go to a hotel with a woman to achieve that end, and that, 
if he did so, the court was of necessity obliged to grant a 
decree. If the court were so to hold, it would be the greatest 
possible encouragement to collusive proceedings. Divorce by 
consent is no part of the law of England. From the evidence 
of the last witness, however, I am satisfied that the joint 
presence of the respondent and the woman at the hotel was 
an incident in the course of a l/aison, and not a mere farce 
played for the purpose of obtaining a divorce.” 

Three years later, in 1928, a number of cases came before 
the courts in which strong protests were made from the 
Bench condemning what were described as “ frame-up 
divorces ’’’ consisting of the sending by the husband of a 
stereotyped letter together with an hotel bill (see 72 Sox. J. 
196). In adjourning one of these cases, the President referred 
to such proceedings as “ these mechanically conducted cases 
presented as a cloak for the real facts,’ and in another case 
he said: ‘‘ The case which exists is not presented. I am not 
satisfied with regard to the proof of the unreal case when the 
real case has not been investigated.” 

Again, in two cases in which wife petitioners gave evidence 
of association between the husbands and women actually 
living with them as their wives, the President directed that 
the petitions should be amended and served on these women 
(see 44 T.L.R. 457n). (This note also refers to several 
petitions, the charges in which were based on hotel evidence, 
and in which the President declared himself satisfied and 
granted decrees nisi.) Later, in Aylward,v. Aylward (1928), 
44 T.L.R. 456, an undefended petition alleging adultery at 
an hotel with a woman unknown was dismissed, the President 
stating that he was not satisfied as to the fact of the adultery 
alleged, and that the case was one of the class of cases which 
cast a great reproach on the administration of justice in the 
Divorce Division. He said: ‘‘ The respondent seems to be 
a self-respecting man, not the sort of man to commit adultery 
with some chance person. Doubtless he stayed at the hotel 
with a woman with the object of securing a decree nis7, but 
I see no reason to suppose that the respondent ‘ committed 
adultery with a woman unknown.’ The woman at the 
hotel might have been, for all I know, some near relative of 
his own.’’ He continued: ‘‘ They might have sat up all night. 
It is part of the ceremonial that they should be found in 
bed together.’’ He also said: “ It is time that this practice 
of resorting to hotels in order to make a prima facie case for 
dissolution of marriage, as the effect of a conclusion at which 
the parties have arrived between themselves, should be 
stopped. For my part, I do not sanction it, and it will be 
stopped in this Division unless it is sanctioned by a higher 
authority elsewhere.”’ 

In a subsequent petition adultery was alleged between the 
respondent and a named woman, an association between them 
having been discovered as the result of a watch having been 
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kept upon the respondent, and the woman _ being 
the person as to whom the respondent had made 


certain solicitations to his wife to take proceedings upon 
the sort of material upon which the first petition was based. 
In granting a decree the President stated that the proceedings 
then before him were not tainted by the former collusive 
proceedings (see 45 T.L.R. 19). 

In Mackenzie v. Mackenzie (1928), 72 Sor. J. 400, 
adultery at an hotel with a woman unknown was proved and 
the finding recorded, but the proceedings were adjourned for 
inquiries as to collusion to be made by the King’s Proctor. 
Upon the report stating that there had been no collusion, 
a decree nisi was granted. In Townend v. Townend (1928), 
72 Sov. J. 518, the adultery alleged in the petition was 
stated to have been committed with a named woman with whom 
the respondent had apparently set up an adulterous association. 
It appeared, however, that the respondent had resorted to a 
solicitor, and seemed to have been advised by somebody 
to set up a pretence of a resort to an hotel somewhere with 
somebody and to send a stereotyped letter enclosing an 
hotel bill, which he did, but the wife refused to take pro- 
ceedings under a mask upon this evidence. In granting a 
decree, the President repeated his warning, stating that, 
if a case were clearly proved in which an identified solicitor 
gave advice which appeared to be the advice given to the 
respondent, he would take care that those proceedings were 
considered by the Public Prosecutor. 

This was the state of things until 1930, when the case of 
Woolf v. Woolf 1931) P. 134 came before the President and 
later went to the Court of Appeal, where the position was 
clarified. The allegation in an undefended petition was based 
upon a charge of adultery at an hotel with a woman unknown 
in July, 1929, the charge following upon a letter sent by the 
respondent enclosing an hotel bill as evidence where the 
misconduct took place, the parties having been married in 
1926, and the respondent having left the petitioner in January, 
1929. The solicitors for the wife petitioner had written to 
the respondent before the hearing asking him to furnish the 
name of the woman, but this he refused to do, and at the 
hearing Hill, J., who had stated that the petitioner was quite 
innocent but that she had to prove the adultery, adjourned 
the petition for further inquiries with the object of discovering 
the woman’s name. The solicitors thereupon wrote a second 
time to the respondent but with the same result as before, 
and upon the case being restored to the list, Hill, J., sent the 
papers to the King’s Proctor for inquiries which were equally 
unsuccessful, the respondent declining to disclose the name 
of the woman. 

The petition then came before the President—Hill, J., 
having by then retired from the Bench—-and he refused to 
grant a decree. In so refusing he stated that the case, as it 
was presented, was a case where there was complete formal 
evidence which could justify a finding of adultery, if the 
court before which it was presented came to the conclusion 
that the evidence meant that adultery had been committed, 
the respondent, with the woman unknown, not described 
in any way, having resorted to an hotel at the seaside and 
there spent two or three days together, occupying a bedroom 
in which the chambermaid saw them in bed. The President, 


in stating that he did not find proofs of the husband's adultery, 
said: ‘It is quite true that if the respondent had shown an 
adulterous inclination generally, or an adulterous inclination 
with regard to one woman, or an intimate association with 
one woman, and she had been identified or there was reason 
to believe she was the woman in question, what seems to me 
to be the missing link would be supplied. 


” 


It is not supplied. 
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On appeal, however, the Court of Appeal reversed the 
decision of the President, and a decree nisi was granted. 
Lord Hanworth, M.R., in his judgment, said this of the 
evidence called before the President and of the inference to 
be drawn from it by the court: ‘‘ It seems to me, however, 
that, the evidence having been given in good faith, it is the 
duty of the court to act upon it, unless the King’s Proctor 
can give some evidence to displace it. The President seems 
to have thought it was the duty of the petitioner to prove 
something more.’’ He then referred to the passage regarding 
an adulterous inclination, which has been set out above, and 
went on: “ That, I think, is a ruling of law not justified by 
the authorities. The petitioner is under no obligation to 
show adulterous inclination generally on the part of the 
respondent. In my opinion, if evidence is given in good 
faith which under all but the most unusual circumstances is 
clear evidence of adultery, it is the duty of the court to act 
upon it, unless the King’s Proctor can bring forward cogent 
evidence to rebut the obvious presumption . . . It seems to 
me that, human nature being what it is, adultery must be 
inferred here. The husband was twenty-five, and no more, 
and he had been married and there is no reason to assume 
that his sexual appetite was less than that of a normal healthy 
man. I think that to say that an adulterous inclination should 
be proved is to lay an unjustifiable burden on the petitioner. 
The case is one of an innocent woman proving opportunity 
for adultery, and the fact that the parties spent two nights in 
the same bedroom. In my opinion, in this case the court 
ought to be satisfied that adultery has been proved.” In 
agreeing, Lawrence, L.J., said: ‘The evidence clearly 
negatived any connivance on the part of the wife, and the 
only question is what is the true inference to be drawn from 
the undisputed facts? In my opinion, the only inference 
that can properly be drawn is that the husband committed 
adultery, and on this point I do not desire to add anything to 
what has been said by the Master of the Rolls.”’. Romer, L.J., 
the third member of the court, said: “‘ Now, she (the wife) had 
adduced all the evidence that was in her power. No one 
suggests that she was keeping anything back from the court 
which she was in a position to place before it. The evidence 
that she adduced has been accepted as truthful evidence, 
and it is evidence from which the courts until quite recently 
were always in the habit of presuming that adultery had 
taken place. Speaking for myself, I can see no reason 
whatsoever why at the present time that salutary rule should 
not still be followed.’’ The learned lord justice then went on 
to deal with the non-disclosure of the name of the woman, 
saying: ‘‘ It was not given, because the husband refused to 
disclose it. What possible difference it would have made 
had the name been disclosed I am at a loss to see, because 
the only thing that the court would have been able to discover 
from a disclosure of the name would have been that the lady 
was not, as the learned President suggests she might possibly 
have been, some near relative of the respondent. In my 
opinion, that possibility can be entirely ruled out; it is 
incredible, in the circumstances, that the lady was an aunt 
or a sister or any like near relation of the respondent. If 
that possibility is ruled out, then the disclosure of the name 
of the lady could not have helped unless the petitioner was 
in a position to demand from her positive evidence whether 
adultery had or had not been committed. But that was 
not evidence which the petitioner or the court could insist 
upon the lady giving even if her name had been disclosed.”’ 

As regards the remarks of Romer, L.J., in connection with 
the suggestion of the President that the ‘“‘ woman unknown ” 
might be a near relative of the husband, it may be observed 
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with respect that such a possibility is by no means as unlikely 
as the learned lord justice would have supposed. Thus, it 
is stated in the Law Times newspaper (vol. 171, p. 183) 
that in an unreported case it was established that the husband 
took a girl to an hotel with the object of furnishing his wife 
with evidence for a divorce, but nothing took place, and in 
another case that a wife, according to the evidence, spent 
a night with her own brother, perfectly innocently of course, 
in order to enable her husband to divorce her on the ground 
of adultery “with a man unknown.” It may also be 
observed that, as has been reiterated by the President 
(Lord Merriman) in England v. England [1953] P. 16, the 
same facts may be evidence both of inclination and of 
opportunity of committing adultery. In this case, however, 
the decision in Woolf v. Woolf was distinguished. It was 
pointed out that in that case there was no defence and an 
attempt to impose a fraud upon the court was ruled out, and 
in those circumstances the Court of Appeal said that the 
inference of adultery ought to have been drawn. That was 
a very different thing from saying that the conjunction of 
strong inclination with evidence of opportunity, in a hotly 
contested case in which adultery was denied, led to such an 
irrebutable presumption of adultery that the evidence of the 
parties to the contrary should not be listened to, and that 
the parties were estopped from denying adultery. 


Raspin v. Raspin.—It was with the background of the above 
cases that Raspin v. Raspin, supra, came before Karminski, J. 
The parties had been married in 1937, and the wife had left 
the matrimonial home after the husband had handed to her 
an hotel bill on 30th January, 1953, and had stated that he 
had spent the previous night with a woman at a London 
hotel and had committed adultery The only adultery 
alleged in the petition by the wife was this adultery “ with 
a woman w!.ose name and identity are unknown to the wife,”’ 
and at the hearing the wife stated that she had asked the 
husband for the name of the woman but that he had said 
that he was not going to tell her, and she had also referred to 
an association between her husband and two other women, 
one in 1937, and one in 1945. Evidence was also given by 
an inquiry agent to the effect that he had asked the husband 
for the name but that he had refused to give it, but that he 
had stated that he had met the woman in a restaurant a 
few days before, and that he did not know her name. 
Evidence was further given by a waiter at the hotel that he 
had taken tea to the bedroom which was occupied by the 
husband and the woman and that he had also served breakfast 
and that the man was then dressed and the woman was in bed. 


After this evidence had been given, Karminski, J., in 
referring to Woolf v. Woolf, said: ‘‘ What is worrying me is 
this: ought I to direct further inquiries to be made into this 
man’s mode of life, to ascertain whether the true case is before 
the court, or a mere cover? I hesitated to use the word 
‘sham.’ One has to investigate these cases of one night in 
an hotel with a background of unknown women... On 
the other hand, it is my duty to try to arrive at the truth, 
and I must be satisfied about this question : Did the husband 
commit adultery with the woman on the night of 
29th-30th January, 1953, at the London hotél, or was he 
merely ‘ putting on an act,’ if I may use that term, for the 
purpose of providing his wife with evidence? I have to 
be satisfied that adultery was committed. Notwithstanding 
the well-known decision of the Court of Appeal in Woolf v. 
Woolf, I am not bound to find adultery.’’ Then, in answer 
to a submission by counsel for the wife that the inference 
that adultery had been committed should be drawn from the 
adulterous disposition of the husband and the fact that he 
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had spent a night with another woman, he went on: “ I would 
not have the least hesitation in drawing it but for the complete 
anonymity of this woman, but I do not see why I should 
infer adultery in this sort of case merely because the husband 
spends the night, or part of it, in an hotel with another woman 
and thereafter, immediately thereafter, he gives his wife an 
hotel bill.”” The learned judge then intimated that he 
proposed to adjourn the case so that further inquiries might 
be made as to the husband’s mode of living, but later in the 
same day and upon evidence being given and accepted to the 
effect that the husband had committed adultery subsequently 
to the date of the adultery alleged in the petition with a 
named woman, he granted a decree. In so doing he said: 
“Tam not always prepared to make a finding of adultery 
where an hotel bill has been sent, and a waiter is called to 
say that two people were in a bedroom together, but where 
there is no background of an adulterous association whatso- 
ever. I am speaking only for myself, but if it is desired to 
obtain a decree in that sort of case I have to be satisfied of 
a background. In this case, until I showed signs of anxiety, 
nothing was done; and steps were then taken to find out 
what the true position was. I then found out that this man 
was apparently committing adultery with a married woman, 
on one night certainly, in Scarborough, and on one subsequent 
occasion in his own home . . . Sometimes when a cause is 
presented in this way the suspicions of the court are aroused 
that the adultery, so called, committed at a London hotel, 
is merely a cover to screen what I may term the real adulterous 
association with a known woman. I have very little doubt 
that that is what the husband wanted in this case. I am 
saying no more about it . . . and I shall grant a decree nisi 
because I am satisfied now that the respondent has committed 
adultery.” 

In conclusion, reference may be made in connection with 
the adjournment proposed by Karminski, J., to a case which 
came before the Court of Appeal after their decision in 
Woolf v. Woolf as to the validity of such an adjournment. 
In Donaldson-Hudson v. Donaldson-Hudson (1932), The Times, 
9th April, the wife petitioner in an undefended divorce suit 
had applied to the Court of Appeal for leave to appeal against 
an order of Langton, J., who had adjourned the petition for 
one month in order, if possible, to obtain the name of the 
woman with whom the respondent wag alleged to have 
committed adultery. It was argued by counsel on behalf of 
the petitioner that, although she suspected adultery with 
a particular woman, she had not enough evidence to support 
a charge, and she had therefore proceeded in respect of an 
act of adultery with a woman whose name the respondent 
refused to disclose; that, since Langton, J., had heard the 
evidence and had said that it was not necessary for the 
petitioner or her witnesses to attend again, this showed that he 
was satisfied by the evidence given as to adultery, and that 
he had also twice said that the petitioner and her solicitors 
had done their best to obtain the name of the woman, and 
that she and her advisers had done their duty by the court, 
and that delay was very hard on the petitioner. It was 
further argued that, if Langton, J., had not been satisfied, 
he would have dismissed the petition, which course counsel 
had suggested should be followed, and that what Langton, | 
was really doing was to call on the petitioner to prove another 
case, namely, that of adultery with a particular woman, and 
that there was no justification for postponing the petitioner’s 
right to relief. In refusing leave, Lord Hanworth, M.R., 
said that the jurisdiction of the judges of the Divorce Division 
was discretionary, and that the court could see no reason 
to interfere with the discretion exercised by Langton, J., 


certainly not at that stage of the proceedings. 
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It appears that after the expiration of one month the case 
came again before Langton, J., and that a decree misi was 
pronounced (although the researches of the writer have 
failed to discover what, if any, further information was 
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produced. at the adjourned hearing), since the decree nisi 
was in due course made absolute (see Daily Cause Lists, 
9th May and 14th November, 1932). 

se 


APPOINTMENTS TO SPOUSES 


A VERY common form of power in settlements for the benefit 
of children is one under which a child, having been given a 
life interest in a fund, is empowered to appoint an interest 
for life or a less interest in the fund to any wife or husband 
who may survive the child. Taking the case where the donee 
sa male, if he marries and makes an appointment in favour of 
lis wife under such a power, and the marriage is subsequently 
dissolved, the ex-wife will not normally take the appointed 
benefit. This has been the settled rule, in the absence of some 
special consideration, since the decision of the Court of Appeal 
in Re Williams’ Settlement |1929) 2 Ch. 361, the reason for the 
decision being that in order to qualify for a benefit as the wife 
or husband of the appointor who survives the appointor, the 
spouse must both survive the appointor and also be the wife or 
husband of the appointor at the latter’s death. This view was 
expressed very shortly by Russell, L.J. (as he then was), in his 
concurring judgment in that case, when he said that the second 
husband of the appointor, who had divorced the appointor, 
was not an object of a power substantially in the form given 
above “‘ because he could not be properly described as a 
husband of this lady who survived her.”’ 

This was not always the view taken of this question, 
and there are decisions in the reports to the contrary. Having 
regard to Re Williams’ Settlement and the recent decision of the 
same court in Re Allan, infra, these decisions now have no 
more than a historic interest. There is a note on them in 
Jarman (8th ed., p. 417). Perhaps these decisions, or some of 
them, were influenced, indirectly if not directly, by the 
circumstance that the marriage between the parties was 
dissolved on the petition of the appointee at a time when a 
divorced spouse, and especially a divorced wife, received 
little sympathy from society and the wronged party conse- 
quently received a good deal more than it is customary to 
accord persons in that position to-day. It is difficult to say. 
But certainly at the present time the application of the general 
rule as enunciated in Re Williams’ Settlement is not affected 
by this circumstance : it is the fact of divorce which matters, 
not the question who was the petitioner. 

Ex hypothest this kind of problem can only arise where the 
power has been exercised by deed, although as a matter of 
conveyancing practice the power is usually (although not 
always) drawn in such a form that it is exercisable by deed or 
will. The argument in favour of the view opposite to that 
which was adopted in Re Williams’ Settlement has usually been 
that when an appointment is made by deed the status of the 
wife or husband in favour of whom the appointment is made 
as it then exists makes the appointee a proper object of the 
power, and the requirement of the proper status having been 
satisfied at that time, all that it is necessary for the appointee 
to do to qualify for the benefit is to survive the appointor. 
This leads on to another argument, which was mentioned by 
Vaisey, J., in his judgment in one of the cases on this subject, 
Re Slaughter [1945] Ch. 355. In that case the parties married 
in 1931, and the appointment was made in 1937. Vaisey, J., 
said that “it might have been, though it was not, the fact 
that the appointment was made as part of the marriage 
consideration, and it seems rather strange that the lady should 


be precluded from exercising her right of seeking dissolution 
of her marriage except at the cost of losing the interest which 
had been appointed to her.’’ The learned judge then went on 
to say that such an argument was, in any case, not open in a 
court of first instance in view of earlier decisions, including 
Re Williams’ Settlement. 

Having regard to the facts in Re Slaughter, this was an 
obiter dictum, but the point has now been decided by the Court 
of Appeal in Re Allan [1954| 2 W.L.R. 512; azte, p. 193. 
The power was a power whereby each child of a testator might 
by any deeds or deed revocable or irrevocable executed 
prior to and in contemplation of marriage or by will or codicil 
appoint to any wife or husband who might survive him or her 
an interest for life or a less period in the whole or any part 
of the share of residue in which the child in question of the 
testator was given an interest for life. A son of the testator 
exercised the power shortly before his marriage with the 
plaintiff. The exercise was by deed expressed to be made in 
contemplation of the appointor’s marriage with the plaintifi 
and to be irrevocable. The marriage was solemnised a few 
days after the execution of the appointment, and some years 
later was dissolved. The appointor did not remarry. The 
plaintiff’s claim to be entitled to the benefit so appointed to 
her was put forward in two ways. First, it was argued that 
the line of cases ending with Re Williams’ Settlement did not 
establish the rule of construction that, prima facie, two 
conditions must be fulfilled before the appointee under an 
appointment of this kind can obtain a benefit under the 
appointment, viz., that of surviving the appointor and of 
being the appointor’s wife or husband, as the case may be, at 
the time of the appointor’s death. This argument could 
hardly succeed in view of the authorities, and it did not 
succeed. Secondly, it was argued that even if such a rule 
existed and applied prima facie to the case, there was a 
distinguishing characteristic which took the case out of the 
rule because the particular power was one which could only 
be exercised by deed prior to and in contemplation of 
marriage, and not after marriage, and the manifest purpose of 
limiting the power in this way was to enable the husband 
not so much to make provision for his wife after his death as 
to provide an adequate marriage consideration in the legal 
sense. 

The difficulty in the way of this argument was that the 
question had always been treated as, and clearly was, a 
matter of construction. As Sir Raymond Evershed, M.R., 
who delivered the leading judgment in this case, put it, it was 
not so much a question of the purpose in choosing particular 
occasions for the exercise of the power, as of the construction 
of the words which defined the objects of the power. The 
words in question were ‘“‘ any wife or husband who may survive 
him or her,”’ and this definition was common to the whole 
power, being equally applicable whether the power was 
exercised on the occasion of the appointor’s marriage by deed 
or at any time by will. In the deed of appointment the 
plaintiff had been described by her name, but if the appointor 
instead of describing her in that way had made the appointment 
in the language which the testator had used in the power, 

















—- a eee 


~ 


oa? oa feet aud beat O28 coe 2 ot 


oo 


aoe a ei 














April 24, 1954 


that is to say, had appointed in favour of any wife who 
might survive him, it would have been impossible for the 
plaintiff to assert that she was entitled. 

There was, of course, no doubt that the appointment was 
made in contemplation of marriage and so, from one point of 
view, was not a voluntary transaction; but the plaintiff's 
argument could only succeed if it could be shown that the 
testator not only contemplated the possibility of an appoint- 
ment being made in consideration of marriage but also 
provided, either expressly or inferentially, that in the case of 
such an appointment the condition of status on the part of the 
appointor should be fulfilled at the time of the appointment 
and not at the time of the appontor’s death. In this case it 
seems doubtful whether the testator had a marriage con- 
sideration in mind at all, since an appointment made in 
contemplation of marriage but subject to a power of revocation 
is not what one would normally regard as a marriage settle- 
ment ; but however that may be, the words which he used to 
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describe the object of the power were too clear to allow of any 
doubt about their meaning, or about the application to them 
of the rule laid down in Re Williams’ Settlement. 

It is possible that cases will arise on powers in which 
different language is used and in relation to which it will be 
arguable that the date of the appointment and not of the 
appointor’s death is the relevant date for determining the 
appointee’s status. If the language used is susceptible of 
either construction it may be possible to sway the court 
towards the view that the relevant date is that of the appoint- 
ment by the argument that the testator contemplated the 
exercise of the power as a means of making a marriage settle- 
ment, and that the appointor did exercise the power for that 
purpose. But except in such a case, the question of marriage 
consideration has now been shown to be immaterial, and as 
these powers are usually drawn in a form similar to that used 
in Re Williams’ Settlement, the hypothetical case I have 
suggested is not likely to be of frequent occurrence. 

“ABC” 


VALUATION OF FURNITURE 


RENT control legislation calls for the valuation of furniture 
in very different circumstances. To decide whether the 
principal Acts apply to a tenancy at all, it may be necessary 
to inquire whether the dwelling-house concerned is “‘ bona fide 
let at a rent which includes payments in respect of . . . use 
of furniture,’”’ and for that purpose further to inquire whether 
“the amount of rent which is fairly attributable to the . 
use of the furniture, regard being had to the value of the same 
to the tenant, forms a substantial portion of the whole rent ”’ 
(Increase of Rent, etc., Restrictions Act, 1920; s. 12 (2) (i), 
as amended by the Rent, etc., Restrictions Amendment Act, 
1923, s. 10 (1)). To decide whether an illegal premium is 
being required, it may be necessary to inquire whether, if the 
purchase of any furniture was required as the condition of 
the grant of a tenancy the “ price exceeds the reasonable 
price of the articles ’’ (Landlord and Tenant (Rent Control) 
Act, 1949, s. 3 (1)). 

At first sight, the processes would appear to have little in 
common ; but the recent decision in Eales v. Dale and Another 
[1954] 2 W.L.R. 593 (C.A.) ; ante, p. 213, shows that while 
it is only in the one case that amending legislation emphasises 
the importance of circumstances and introduces subjective 
considerations, the provisions of the 1949 Act are not to be 
read as objectively as might have been thought. 


Authorities on the interpretation of the provisos in the 
1920 Act produced such statements as Lord Simon’s: “ It 
is the value to the tenant of the landlord’s covenant to provide 
furniture which mainly controls the figure to be arrived at, 
and not the cost of such furniture to the landlord, though 
the latter in many cases may also be a relevant factor ”’ 
in Palser v. Grinling [1948] A.C. 291; in an earlier case, 
Gray v. Fidler [1943] K.B. 694 (C.A.), MacKinnon, L.J., 
observed: ‘‘ It was manifest from the evidence that if, when 
he took this flat, the tenant was a newly married man setting 
up house he would be spared a great many of the expenses 
of one in that position who takes an unfurnished dwelling.” 


In Eales v. Dale the issue was whether the price of furniture 
bought by the plaintiff on taking a tenancy exceeded its 
reasonable price. The matter arose in this way. The defendants 
were a married couple ; the husband was tenant of a controlled 
house, the wife owner of some furniture. The plaintiff, on 


taking a tenancy of a floor of the house, purchased the 
furniture for {500 and in the action she sued for £320, alleging 
that £180 was its “ reasonable price.”’ 

The county court judge’s findings about the transaction 
were that the plaintiff, who lived next door to the defendants 
but did not like her then surroundings, approached them when 
the flat became vacant ; that the defendants wanted to let it 
furnished (as it had been let) ; that the plaintiff was persistent 
and that ultimately she and the second defendant met and 
made an inventory, room by room ; that the second defendant, 
with the assistance of receipts for what she had paid for some 
items, then priced all of them, the document being signed by 
the plaintiff; that the plaintiff “had full opportunity to 
discuss and criticise the prices ’’ and “ the truth may be that, 
being headstrong and determined to take the flat at all costs, 
she did not much interest herself in the pricing process.” 
It also appears that the plaintiff’s solicitor advised her 
not to accept. On these findings, His "Honour held that, 
“reasonable price ’’ not being necessarily synonymous with 
market value, and the other circumstances being relevant 
considerations, the plaintiff had not made good her case. 
And in upholding this judgment, Evershed, M.R., merely 
added a gloss to the effect that the other circumstances must 
themselves be relevant circumstances before they could 
qualify as relevant considerations. 


So far, we have some resemblance between the negative 
factors of ‘‘ value’’ in the amending provision of s. 10 (1) 
of the 1923 Act and those of “ reasonable price’’ in s. 3 of 
the 1949 statute. Cost is not to be decisive in the one case, 
market value is not to conclude the question in the other, 
though some importance may be attached to such. 


But what is more striking is a resemblance between such 
positive considerations as were introduced. “ A carpet fitted 
into a room is, or may be, worth more as a carpet for that 
room than it ever would be worth if it were taken out and 
sold for what it would fetch elsewhere. Again, the furniture, 
if of a particular kind, may be particularly desirable to a 
particular tenant ’’ ; these observations of the learned Master 
of the Rolls are strongly reminiscent of MacKinnon, L.J.’s 
exposition of ‘‘value”’ in Gray v. Fidler, cited above. 
Romer, L.J., pointed to the same factors. Evershed, M.R., 


, 
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perhaps went rather further when he added “or again, 
parties may be ignorant of the value of particular items and 
may, dealing with each other quite fairly, arrive by mutual 
consent as a method of fixing the value, which on further 
investigation proves to be wrong. In estimating the reasonable 
price, these are circumstances which it is legitimate to take 
into account.” 

The point actually being dealt with was that the use of the 
definite article in the phrase “ the price exceeds the reasonable 
price ’’ led to the conclusion that some single standard must 
be applied. Economists have, I believe, discovered a “ law’ 
roughly to the effect that there is only one price for a particular 
article at one time in one place. The answer, in the light of the 
decision, seems to be that the qualification “ reasonable ”’ 
excludes the application of that law. It is true that the 
statute says nothing about “ having regard to all the circum- 
stances of the case’’ as such enactments often do; but there 
is something to be said for the proposition that those words 
are otiose. One often hears Alderson, B.’s description of 
negligence (Blyth v. Birmingham Waterworks Co. (1856), 
11 Ex. 781) quoted as “‘ the omission to do something which 
a reasonable man would do, or doing something which a 
prudent and reasonable man would not do,” and I am not 
suggesting that this does not fairly give us the gist ; but in 
fact the first “ reasonable man’’ was followed by “ guided 
by those considerations which ordinarily regulate the conduct 
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of human affairs,’ which emphasises the fact that 
reasonableness cannot be determined without regard to 
circumstances. 

There is one passage in Evershed, M.R.’s judgment which 
goes far to suggest that the plaintiff's claim ought to fail 
because the defendants had not “ required’”’ the purchase 
“as a condition of the grant’’; the defendants, it was 
pointed out, were not pressing her to take the flat; “‘ they 
did not really want her to come’’; but the contention that 
there had been no requirement was rejected. And while it 
is quite clear that the plaintiff was considerably influenced 
by her desire to obtain a tenancy, and Denning, L.J.’s 
discussion of ‘‘ the reasonable price ’’ opens with a statement 
that this means “ the price which is reasonable between the 
parties fer the articles as they are, fitted and situate in the 
premises, without regard to extraneous circumstances, such 
as the desire of the tenant to obtain a tenancy,” it was 
considered that there was no ground for disturbing the county 
court judge’s finding. Possibly history (or fiction) would have 
afforded us a good example of an unreasonable price if 
someone had accepted King Richard III's famous offer of 
his kingdom for a horse; one imagines, however, that the 
vendor’s solicitors would have had considerable difficulty 
in supplying answers to requisitions, though the suggestions 
given by a Manchester reader in our issue of 3rd April 
(98 Sot. J. 230) might have been useful. 

k. B. 


HERE AND THERE 


END OF THE TRAIL 


Tuts very late Easter has meant Hilary sittings of almost 
unprecedented length. Wilting with exhaustion, the legal 
profession dragged itself on the last lap past Palm Sunday 
(palmam qui meruit ferat) and sank exhausted into the 
circumscribed oasis of the vacation. Lincoln’s Inn can now 
have (though scarcely enjoy) a breathing space to assess the 
dimensions of the catastrophe represented by the Olympian 
thunderbolt of Chapman v. Chapman, ante, p. 246, a cruel 
blow from the hand of its most eminent Bencher, the Lord 
Chancellor. If the worst prophecies are fulfilled the Inn will 
henceforth hardly know the difference between term and 
vacation. Apart from this, the House of Lords, which has 
been devouring its list with unabated voracity since January, 
has delivered no less than twelve decisions affecting an 
extraordinary number of aspects of the contemporary life 
taxation, of course (there’s never any escape from that), 
the effect of the evidence of accomplices in a criminal case, 
mining, patents and trade marks, the racecourse, company 
law and the position of the Custodian of Enemy Property 
as a servant of the Crown. Anyone who thinks that in 
vacation a universal lethargy falls on barrister’s chambers 
and solicitor’s office is very much out in his reckoning. All 
these decisions are holiday reading, part of the back-room 
work of which a few hours in court are only the brief, 
evanescent blossoming. Without the invisible roots under- 
ground, the unspectacular stem, there is no flower garden, 
and yet the public are unshakably convinced that all a 
lawyer's work is in the courts and when they rise the lawyers 
become gentlemen of leisure. 


LIBEL BOOM 


THE most extraordinary thing about this past Hilary term 
at the Law Courts has been the harvest of defamation actions, 
more numerous and more spectacular than for a very long 
time past, the tombstone libel action, the action of the 


former editor of Picture Post, a builder’s action against a 
surveyor, a building contracting company’s action against a 
provincial newspaper and, of course, the incomparable case 
of Tracy v. Kemsley Newspapers, Ltd., which must have 
taught Fleet Street that there’s strategy as well as tactics in 
getting out of a libel action, and that an over-precipitate 
tactical withdrawal may lead to a totally unexpected battle 
on another front against an unsuspected opponent. Whatever 
one’s feelings about the merits of the case, no one can Ceny 
its supreme entertainment value, even in an English court 
with English counsel, English witnesses and the only Ceit 
a judge from the Principality. In an Irish setting and with 
Irish stage management, tried, say, on the Munster Circuit, 
it would surely have been the case of the century, like a 
chapter of Maurice Healy. I don’t think anyone will doubt 
that the author of the article that started all the trouble 
could legitimately have allowed herself to be a little more 
indulgent to his Reverence the Canon. After all, it’s easy 
enough to let oneself get irritated and sarcastic about 
subscription appeals, whether in Catholic churches or Baptist 
chapels (or, if it comes to that, on page | of the Daily Worker), 
but it’s not the only possible mood. Do you remember 
Father Phil’s subscription appeal from the altar steps in that 
great Irish classic, Samuel Lover's ‘“‘ Handy Andy’? Anyone 
who knows it knows that in this respect Ireland has changed 
hardly at all in the past hundred years and more. But how 
good-humouredly Lover paints the lovable grotesqueness 
of the scene. No lawyer can ever be quite sure what goes on 
in the jury box, but it looks rather as if this particular jury 
had felt that the mighty ones of Fleet Street should be 
discouraged from being too Olympian with their contributors. 
Also, like all spectators at a sporting event, they appreciate a 
game amateur who puts up a good fight against the 
professionals and the lady put up a very good and skilful 
fight indeed. The law of evidence happens to be so framed 
as to be particularly uncongenial to the feminine mind, but 
here was a lady who was always to the point. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
ci tg free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 


of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluniary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 
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THE LADIES 
THE ladies in the law have been coming in for quite a lot of 
flattering attention lately. A gentleman working in a 
solicitor’s office which employed a staff including eleven 
women was moved to write to the Press to protest at the 
notion that their work should automatically “‘ type ’’’ them as 
dull and uninteresting ; they were, he said, “ as friendly and 
gay’’ as any other group. About the same time a lady 
contributing to an evening paper wrote a delighted piece 
about the most gallant Englishmen of to-day, the judges 
of England, from whose obiter dicta she had been culling a 
bouquet of gracious remarks about her sex. There was 
Stable, J., who had made a reference to an “ extremely 
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attractive young woman who has conducted herself as a 
loyal and faithful wife.’’ There was Judge Tudor Rees who 
had said that “every man is helpless without a woman's 
care.’’ There was Cassels, J., who had said: “ It is no good 
writing in your diary that your wife is one in a million unless 
you tell her so as well.’ Another paper has found the 
approaching call to the Bar of an intelligent and attractive 
young lady, who passed her finals when she was only nineteen 
and had to wait two years for her wig and gown, sufficiently 
important to place her pictorially and seductively on its 
front page with as much space as the H-bomb and more than 
the Test match in Jamaica. For a start that will do nicely. 
RICHARD Roe. 


REVIEWS 


Woodfali’s Law of Landlord and Tenant. Twenty-fifth Edition. 
By Lionret A. BLUNDELL, LL.M., of Gray’s Inn, Barrister-at- 
Law, with Assistant Editors. 1954. London: Sweet and 
Maxwell, Ltd. /6 6s. net. 

The appearance of the 25th edition of this work—of which the 
first six editions were all published between 1802 and 1822, 
within the short lifetime of the author—may fairly be called an 
event.._ the 24th edition appeared in 1939. Mr. Blundell, who, 
this time assisted by a number of assistant editors, is responsible 
for this publication as he was for the aforesaid 24th edition, is to 
be congratulated on having produced a truly comprehensive as 
well as eminently readable text-book setting out, in tidy form, 
the vast amount of law which now regulates the relationship of 
landlord and tenant: whether it be common law, rent control 
law, agricultural holdings law or what. There is also a great deal 
of what might be called “ useful information,” such as the scale 
charges made by the Chartered Auctioneers’ and Estate Agents’ 
Institute ; and the precedents of forms to be found in the 
appendices are of course more numerous, and perhaps more 
welcome, than ever. The intention to issue supplements is 
reflected in the presence of a pocket in the cover. 

Very few criticisms or suggestions are called for ; but it may 
be that in dealing with the difficult question of the distinction 
between leases and licences (the statement that this is in all 
cases whether the arrangement confers a right to exclusive 
possession, on p. 9, is no longer accurate ; but what is said on 
p. 10—‘ generally conclusive ’’—can be taken to correct the 
earlier proposition) attention might have been drawn to a 
suggested “‘ assignability ’’ test. The section on distress in the 
case of agricultural holdings (p. 445) appears to have adopted 
the definition of such holdings given in the Agricultural Holdings 
Act, 1923: there is no express reference to “ pastoral ”’ land in 
the statute now in force. And, since Boswell v. Crucible Steel Co. 
{1925} 1 K.B. 119 (C.A.) is cited in the section on fixtures, 
it may be considered a pity that the writer did not take to 
heart Scrutton, L.J.’s remarks in that case on the use of the 
term “ landlord’s fixtures,’’ which seems (to the reviewer) to 
be a house agent’s rather than a legal expression. Finally, 
perhaps it would be not ungracious to suggest that some state- 
ments of law no longer in force, e.g., those affecting married 
women, convicts and outlaws, might be omitted, and that a 
statement on the indirect effects of town planning law might be 
even more useful than an appendix devoted to war damage to 
demised premises. . 


The Law of Tort in Local Governmcnt. By Mary BELL 
CairRNS, LL.M., Ph.D., of the Middle Temple and Western 
Circuit, Barrister-at-Law, Lecturer in Public Law, University 
College of North Staffordshire. 1954. London: Shaw and 
Sons, Ltd. 1 1s. net. 

There is little, if anything, in this book that cannot be found 
elsewhere, for instance, in text-books on the law of tort. On the 
other hand, it is a very well arranged dissertation on the applica- 
tion of the rules of that branch of the law to the actions of local 
authorities. Consequently, it will serve a useful purpose in 
saving a great deal of time when quick reference is essential. 
What is more, the orderly arrangement of the subject-matter will 
reduce very greatly the danger of overlooking relevant 
authorities. 

In general, the preparation of the book appears to have been 
done carefully and accurately. We are inclined to think 


however, that the section headed ‘‘ Delegation of Powers ’’ at 
p- 15 may be misleading, in that it does not distinguish between 
matters referred to a committee for report to the council, and 
matters delegated to the committee which is thereby given 
executive powers. However, for the reasons given on p. 16, 
the point is not one of great practical importance in this context. 
A small point to which reference might be made in a further 
edition is the dictum in Aronson v. Liverpool Corporation (1913), 
77 J.P. 176, that a local authority is under a duty to plead 
lapse of time in bar to an action. Local authorities are some- 
times concerned to consider whether they are bound to take 
advantage of what often appears to be an unfortunate statutory 
privilege. 

This new work is accurate and well produced, for instance, 
in the classification of types of liability which may arise. 
Although it is not likely to have a wide apfeal to solicitors 
other than those acting for local authorities, it will save sufficient 
time to the latter to justify its cost in a very short period. 


The Legal Mind. By GERALD ABRAHAMS, M.A. (Oxon), 
Barrister-at-Law. 1954. London: H. F. L. (Publishers), 
Ltd. 18s. net. 


Mr. Abrahams describes this thoughtful volume as an attempt 
to show what advocacy is and is not. He addresses those who 
are embarking on a career in the legal profession, but his treat- 
ment is mature and his thesis of quite absorbing interest for 
hardened lawyeis. We are not seeing ourselves as others see 
us so much as having our habitual mental processes construc- 
tively analysed for purposes of demonstration. It is a fascinating 
experience at the hands of so sympathetic and percipient an 
inquisitor. 

In the course of it the seasoned practitioner will relearn much 
that he has fergotten about the Jay mind, for it is naturally with 
the approach of the cultured layman that the legal way of thought 
and expression is compared. Nothing so effectively illustrates the 
gulf between the moralist and the lawyer as the short section in 
which the author demonstrates that successful evasion of the 
law is legally impeccable. The book’s fourteen chapters take 
us through a discussion of advocacy and evidence, the nature of 
legal argument, vocabulary, formalities and other aspects of 
professional work both in and out of court, with many curious 
but apposite instances of the way in which “ the Common Law 
differs from common sense.” We give it full marks for novelty 
of attack upon a necessary part of legal training. 

Like his method, the author's literary style is individual. It 
is not so easily read as a lazy student might wish, to which 
comment Mr. Abrahams might well reply that he is not interested 
in the lazy student. But he will not take it amiss if we say that 
we have found one or two passages elliptical. For instance, on 
pp. 48-49 the difficulty surrounding the topic of estoppel is, 
we think, increased by mentioning it first, without full explanation, 
in a context in which the doctrine is inappropriate. Our major 
cavil, however, is with the “ production” side of the book. 
Perhaps only one spoiled by the accepted conventions of legal 
typography would be disturbed by the lack of consistency in the 
printing of the case references—{1883] 11 Q.B.D., [1932] A.C. 
and 1904, 1 K.B. are given thus all on the same page. But, 
surely, nothing at all can be said from the reader’s point of view 
in favour of the practice of relegating explanatory and illustrative 
footnotes to the end of each chapter. 
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TALKING “SHOP” 


THURSDAY, 8th April, 1954 

Some two months ago there arrived at the office a large 
and weighty parcel addressed to this contributor ‘ and 
others’’—a gift of sugar from a _ well-known company, 
tastefully wrapped in packets of different varieties. It 
appeared on further inquiry that the first addressee was the 
senior trustee of a trust comprising shares in this company 
one of those wide discretionary trusts, as it happens, which 
are all the rage nowadays, but with a little more attention from 
the Chancellor of the Exchequer may become less so. 

Obviously the thing to do was to turn up the settlement 
and see what it had to say about parcels of sugar; but the 
settlement was unaccountably silent on sugar. So the senior 
trustee tried to apply a few general principles. Was the 
parce] capital or income? Was it a distribution of capital 
profits received in the quality of non-taxable income under 
the Thomas Tilling rule? Was it perhaps a wasting asset ? 
Well, it certainly was that, and a fortiori, as they say, when 
the senior trustee’s wife had taken it in charge—especially 
the icing sugar, which came just in the nick of time for two 
of the senior trustee’s daughters’ birthdays. 

The senior trustee has told the principal beneficiary— 
who, as it happens is well qualified to judge the nicer points 
involved, for he practises on the Chancery side, with chambers 
off Lincoln’s Inn Fields—that he, the senior trustee, now 
thinks very highly of the sugar industry and of the trust 
stockbrokers. With any luck, too, he may get a new car or at 
least a bicycle next year. If he does so, he will consider 
taking counsel’s opinion. 


FRIDAY, 9th 

That conjunction of the senior trustee’s name with 
anonymous “‘ others,’’ when it appears, as it frequently does, 
on company reports, and on circulars and (worst of all, because 
one must look at them) on envelopes marked “ this is not a 
circular’ is, it must be allowed, a confounded nuisance. 
Sometimes the senior trustee identifies the “ others’’ from 
the enclosure ; sometimes, and quite as often, he does not. 
Sometimes, but seldom, he can remember which trust holds 
what stock ; more often he has a lot of fun chasing little clues 
like “‘ another ”’ (in place of “ others ’’) such as may narrow 
the field of inquiry to trusts with only two trustees. But it is 
all very tiresome and none the less so because the senior 
trustee knows very well that he could institute a proper 
system of registration, card-indexing, periodical trust reviews 
and heaven knows what else, with a full-time clerk to run 
the outfit. Such measures should cause every circular and 
non-circular to fall neatly into place, just as the heroine’s 
Hollywood curls do when she is pulled out of a jungle swamp. 

That, at least is the idea. Unhappily, though these systems 
sound grand, the senior trustee harbours an unreasoning 
distrust of systems, suspecting that for fallible information 
they are infallible. In any case he is rather busy just now, 
sorting out this week’s intake of circulars (no parcels, 
unfortunately). He wonders why it should have been necessary 
to threaten somebody’s life with a railway share ; a short- 
dated allotment letter would have done equally well. 


WEDNESDAY, 14th 

It is a curious and commonly lamented feature of profes- 
sional life nowadays that the other fellow is always out. If I 
telephone to Mr. X at 11 o’clock, his secretary tells me that 
Mr. X has not yet arrived at his office. I try again at 12.30 ; 
Mr. X has gone to lunch. 3 o’clock: “I am sorry, sir, but 
Mr. X has not yet returned from lunch.’’ Sometimes— but 
of course only in a hunt-the-thimble sense—I get very warm, 


usually about 3.40 p.m., when Mr. X is stated to be “in 
conference.”’ By 4.30 (and I think he must have his tea 
rather early) Mr. X has gone home. 

Another remarkable thing, less widely advertised but 
generally observable: Mr. X and his like seem to rush 
almost straight from breakfast to lunch and back to dinner, 
but there is a certain type of client, reliant perhaps upon 
the very pronounced hump of his camelious kind, who never 
seems to eat at all. Mr. Y, for example, so long away from 
the office that he knows and is known by no single partner 
in it, arrives without an appointment at 12.45 and stays 
until 2 o'clock telling me his plans for deserting his wife. 
And if he eats any breakfast, which I doubt, it must be quite 
early because his journey to London takes three hours and 
he proposes, though without asking if it be convenient, to 
call next time at 10.30 a.m. Of course, one may say, if he 
looks like staying until 2, why not take him to lunch at the 
club? It just depends how well that sort of conversation is 
suited to that sort of luncheon club of which you happen 
to be a member. 


WEDNESDAY, 21st 

Postcript to Mr. Y: 10.30 appointment duly made, he 
fails to turn up for it and writes the next day blaming the 
weather. 


WEEK-END REFLECTIONS 

Since we seem to be on the subject of clients, once again 
it may be observed that text-book writers seldom mention 
them. Perhaps this is because they get along very nicely 
I am tempted to say better—without them. But it may be 
that the abstention is more deeply rooted. If so, is it rooted 
in prudence or prudery ? 

It is said that the Victorians brought prudery to its climax 
when they put piano-legs into frilly pantaloons—a measure 
which cannot have exorcised many sins of the flesh nor 
suppressed the rude knowledge that pianos stand on legs. 
It would not be fitting to compare clients with piano-legs, 
but both have this much in common with, say, Mount Everest 
that they are “ there.”’ 

They are there, bless them, and if they were not, we should 
be out of business. They constantly intrude upon this Diary 
when one could wish them out of the way but they still 
clamour to be heard. 

I say, ‘‘ No, this will not do. This was given to me under 
the confessional seal and we cannot have it in ‘ Talking 
‘Shop ’”’.’ Nor can we have that: it is a trade secret, and 
we must not advertise it. Nor that: 
clients like that—do you want me to bore readers of this 
journal more than somewhat ?’’ But they are insidious and 
persevere in their blandishments, quoting after the manner 
(if the metaphor is to be borne) of not ill-read piano-legs 
“Heard melodies are sweet, but those unheard are sweeter.’ 


all solicitors have 


The utterance is Delphic and according to one construction 
means ‘‘ Why bother with all those decisions of the High 
Court —cases that have already been decided ? These are our 
urgent ‘ unheard’ and therefore sweeter problems. Solve them 
if you can but do not affront us with the pretence that we 
clients do not exist.’’ But, being otherwise interpreted, it 
means that all melodies lose some sweetness when they cease 
to be ‘“ unheard,” the truth of which may be attested by 
many plaintiffs in part-heard actions. Some conundrums 
are best left to waste their sweetness on the desert air. 


* Escrow.” 
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NOTES OF CASES 


The Notes of Cases 1n this tssue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
COMPANY: WINDING UP: CONSIDERATION OF 
VIEWS OF CREDITORS 
Adebayo v. Official Receiver of Nigeria 
Lord Oaksey, Lord Keith of Avonholm and Sir Lionel Leach 
6th April, 1954 

Appeal from the West African Court of Appeal 

The Nigerian Farmers and Commercial Bank, Ltd., a limited 
liability company incorporated under the laws of Nigeria, by 
extraordinary resolutions passed at an extraordinary general 
meeting on 12th December, 1952, resolved that by reason of its 
liabilities and other difficulties it could not continue its business 
as bankers, that it should be wound up voluntarily, and that the 
appellant should be appointed as liquidator in respect of the 
assets in Nigeria. At the statutory meeting of creditors on 
29th December, it was resolved that the company should be 
reconstructed. On 31st December, 1952, the appellant as liqui- 
dator filed a motion for an order that he might be at liberty to 
convene meetings of creditors for the purpose of discussing and 
approving a scheme for reconstruction. Before that motion 
was disposed of, the Official Receiver, the respondent, presented a 
petition praying that the company should be wound up by the 
court under s. 132 (2) of the Companies Ordinance of Nigeria 
(c. 38 of the Laws of Nigeria, 1949). The liquidator had in the 
meantime applied for subpoenas on thirty-six persons whom he 
wished to call as witnesses and filed a number of affidavits of 
creditors who were prepared to give evidence. On the hearing 
of the petition the judge stated in effect in his judgment that 
the company was virtually a one-man company; that the 
liquidator was the nominee of the controlling shareholder ; that 
no fraud was alleged by the Official Receiver, but that in his 
(the judge’s) opinion it would be contrary to public interest and 
against the interest of creditors generally to allow a company 
to continue a voluntary winding up in those circumstances, and 
he accordingly ordered the company to be wound up by the court. 
He did not think that it was necessary to allow evidence tobe 
called as requested by the liquidator. His decision was affirmed 
by the West African Court of Appeal on 18th May, 1953. The 
liquidator appealed. 

Lorp KeritH oF AVONHOLM, giving the judgment, said that it 
did not necessarily follow that, because a company was con- 
trolled by one shareholder and a liquidator in a voluntary 
liquidation might be regarded as his nominee, a voluntary winding 
up could not be continued with due regard to the interests of the 
creditors. In the light of ss. 132 (2) and 140 of the Companies 
Ordinance and in the circumstances of the present case the 
wishes of the creditors were relevant matter for consideration, 
and the liquidator should have been allowed to lead the evidence 
which he desired to call and, he having been refused that oppor- 
tunity, it could not be said that the trial judge was in a position 
properly to exercise a discretion to order a compulsory winding up. 
In the circumstances in In ve Medical Battery Company [1894 
1 Ch. 444 the liquidator was not in a position to act impartially 
in the interests of the unsecured creditors. Their lordships 
would humbly advise Her Majesty to allow the appeal, to set 
aside the orders of the Court of Appeal and the trial judge and 
to order a retrial of the petition. The respondent must pay the 
costs of this appeal and of the hearing in the West African Court 
of Appeal. The costs of the hearing before the trial judge would 
abide the decision on the retrial. 

APPEARANCES : Granville Sharp, O.C., T. B. W. Ramsay and 
E. Gardiner Smith (Burchells) ; R. O. Wilberforce (Charles Russell 


and Co.). 
(Reported by Cuartes CLayton, Esq., Barrister-at-Law] [1 W.L.R. 681 


HOUSE OF LORDS 
COMPANY: FRAUD: CONCEALMENT BY MANAGING 
DIRECTOR: LIABILITY OF SHAREHOLDERS 
Briess and Others v. Woolley and Others 
Lord Oaksey, Lord Reid, Lord Tucker, Lord Asquith of 
Bishopstone and Lord Cohen Ist April, 1954 


Appeal from the Court of Appeal ({1953} 2 Q.B. 218; 97 
SoL. J. 209). 

Company X was permitted to manufacture and sell synthetic 
cream, if made in accordance with a formula approved by the 


Where possible the appropriate page reference is given at the end of the note. 


Ministry of Food. By 1947 it could not obtain enough raw 
material at a price which would enable the business to be carried 
on at a profit. /, the managing director, then added water to 
the product, so that he did not make the synthetic cream according 
to the formula, but increased the bulk which was being sold. 
This fraud was not known to any other director or to any 
shareholder. In 1948 FR, without authorisation, approached the 
directors of company Y with a view to their company buying 
the shares of company X, the other directors of which were 
altogether unaware of the negotiations, and he continued to 
conceal his fraud. After three months’ negotiations FR put forward 
to the board of company X a tentative proposal by company Y 
to buy the shares of company X at certain prices. It was decided 
at the board meeting on 14th October, 1948, that the proposition 
should be placed before the shareholders. At a general meeting 
the same day, according to the minute: ‘“ This matter was 
discussed very fully and it was agreed that [?}, who had already 
been in negotiation with [company Y |, should take the matter up 
further with that company with a view to completing the 
transaction on the above basis.’’ Later a firm offer was made and 
accepted for the shares at the prices originally proposed, but, 
between the date of the general meeting of company X and the 
sale of the shares, there had been another meeting between /? 
and one of the directors of company Y, a visit by those directors 
to the factory of company X and a request by the directors of 
company Y to see the balance sheet of company X, which was 
produced to them. The directors of company Y, having discovered 
that the cream manufactured by company X was not in accord- 
ance with the Ministry of Food specification and accordingly 
could not lawfully be sold, sued FR and two of the shareholders 
of company X for damages. Barry, J., gave judgment for the 
plaintiffs, holding that the innocent shareholders were vicariously 
liable for the fraud. The shareholders but not PR appealed. The 
Court of Appeal allowed the appeal. The plaintiffs appealed to 
the House of Lords. 

Lorp Oaksry said that on the true interpretation of the 
minute / was appointed on 14th October, 1948, agent on behalf 
of the shareholders to negotiate the sale of their shares and that 
in the circumstances they were responsible for any fraudulent 
misrepresentations he made in the course of those negotiations. 
It was argued that there was no satisfactory evidence that he 
made any further misrepresentations after 14th October, 1948, 
but, even on that assumption, in negotiating from the outset on 
the basis that the accounts put forward represented the company’s 
true position, he continued to make that fraudulent misrepre- 
sentation up to the time the contract was completed. From the 
first and throughout the negotiations he knew perfectly well that 
the plaintiffs were pegotiating in the belief that the accounts 
put forward by him represented an authorised and legitimate 
business. The appeal should be allowed. 

The other noble and learned lords delivered opinions in favour 
of allowing the appeal. 

APPEARANCES: Gerald Gardiner, Q.C., and Neil Lawson 
(Buckeridge & Braune); Cyril Salmon, Q.C., and Conolly Gage 
(Woolley, Tyler & Bury). 


Reported by F. H. Cowrer, Esq., Barrister-at-Law] 


[2 W.L.R. 832 


COURT OF APPEAL 
CONSOLIDATION OF ACTIONS: PLAINTIFFS’ RIGHT 
TO SEPARATE REPRESENTATION ON ISSUE OF 

DAMAGES 


Healey v. A. Waddington & Sons, Ltd., C. B. Allot & Son (a 
Firm) and The National Coal Board 
Singleton, Jenkins and Hodson, L.JJ. 11th March, 1954 

Interlocutory appeal from order of Gerrard, J. 

Eight legally aided plaintiffs claiming damages arising from an 
accident in a pressure chamber during mining operations under 
the sea issued separate writs against three defendants, who were 
respectively the contractors employing the workmen killed or 
injured in the accident, a firm of technical consultants to the 
occupiers, and the occupiers, the National Coal Board. The 
defendants applied to the master in chambers for an order for 
consolidation and trial of all the actions together, and the master 








ma 
deli 
dar 
dar 
the 
anc 
to 

fro1 


sho 
libe 
sep 
to | 
tha 


pla: 
of 1 
qua 
mig 
app 


Owe 
Jon 
for 


: 


fo 


rept 
tria 
sup} 
evic 
but 

tria 
The 
tow 
bou 
and 
atta 
new 


dict 
in © 
case 
who 
in ¢ 
cou! 
inte 
sanc 
circ 
that 
and 
Lor 
whe 
pub 
wit] 
Lor 
Eve 
pen: 
repc 
mist 
APE 

A 
and 


and 





cues Vw ee Ss 





April 24, 1954 


made that order, providing that one statement of claim should be 
delivered on behalf of one of the plaintiffs, to include the special 
damages of each of the other plaintiffs, with separate issues as to 
damages. On appeal from that order by one of the plaintiffs, 
the judge in chambers set it aside and ordered that the action of 
another plaintiff be tried first as a test action, all the other actions 
to be stayed meanwhile. The technical consultants appealed 
from that order. 

Ordered, with consent of all the parties, that all the actions 
should be consolidated until determination of liability, with 
liberty to each plaintiff to apply in the consolidated action for 
separate representation if any question arose which appeared 
to put him or her in a position different from the other plaintiffs ; 
that particulars as to injuries and damage of each plaintiff should 
be delivered with the consolidated statement of claim ; that if the 
plaintiff succeeded in the consolidated action against any or all 
of the defendants, the court should fix a date to determine the 
quantum of damages for each plaintiff, in respect of which each 
might be separately represented; and that the costs of the 
appeal should be costs in the cause, and include special allowances 
for solicitors attending without counsel. Appeal allowed. Order 
of Gerrard, J., varied. 

APPEARANCES: Gilbert Paull, Q.C., and Stephen Chapman 
(Berrymans, for Barrell & Co., Liverpool); J. R. Pickering 
(Donald H. Haslam) ; Field, Roscoe & Co., for Isaac Edwards and 
Owens, Rhyl; K. G. Jupp (Rhys Roberts & Co., for Llewellyn- 
Jones, Armon Ellis & Owen, Rhyl) ; Michael Parker (Layton & Co., 
for Turner & Wayman-Hales, Chester) ; Geo. Thatcher & Son, for 
J. Kerfoot-Roberts & Son, Holywell; Robbins, Olivey & Lake, 
for Wilding, Earley & Pegge, Manchester. 


{Reported by Miss M. M. Hit, Barrister-at-Law] [1 W.L.R. 688 


QUEEN’S BENCH DIVISION 


CONTEMPT OF COURT: INACCURATE NEWSPAPER 
REPORT OF CRIMINAL PROCEEDINGS 
R. v. Evening Standard Co., Ltd. 


Lord Goddard, C.J., Hilbery and Hallett, JJ. 
29th March, 1954 


Application for a writ of attachment. 


Owing to an unintentional and “ honest’’ mistake by the 
reporter, a London evening newspaper’s report of a murder 
trial, printed in good faith by the editor who had no reason to 
suppose it inaccurate, inaccurately attributed to one witness 
evidence given before the examining justices by another witness 
but which had been ruled prejudicial and inadmissible by the 
trial judge, and had not, in fact, been given at the trial at all. 
The evening newspaper was on sale the same evening in the 
town in which the trial was taking place and could have been 
bought by any of the jurors. The prisoner was, in fact, acquitted, 
and subsequently the Attorney-General applied for a writ of 
attachment to issue against the editor and the proprietors of the 
newspaper and against the reporter. 

Lorp GopparD, C.J., said that the foundation of the juris- 
diction which the court exercised with regard to reports of trials 
in newspapers was that reports, if they contained comments on 
cases before they were tried, or alleged histories of the prisoner 
who was on trial, and all false or mistaken reports of proceedings 
in court, were matters which tended to interfere with the due 
course of justice. The case might have been a disastrous 
interference with justice, but the gravity of the penalty or 
sanction which the court would impose depended upon the 
circumstances of each particular case. It had been suggested 
that vicarious liability ought not to be visited upon the editor 
and the proprietors. That submission seemed contrary to what 
Lord Russell and Wright, J., said in R. v. Payne [1896] 1 Q.B. 577, 
where they pointed out that the court would interfere when the 
publication was intended or calculated or likely to interfere 
with the course of justice—Wright, J., used the word “‘ likely,” 
Lord Russell ‘calculated ’’—and to the case of St. James's 
Evening Post (1742), 2 Atk. 469. The court would not impose a 
penalty upon the editor because he had no reason to suppose the 
report inaccurate, nor on the reporter who had made an honest 
mistake, but would order the proprietors to pay a fine of £1,000. 
Application allowed. 

APPEARANCES: Sir Reginald Manningham-Buller, S.-G., Q.C., 
and J. P. Ashworth (Treasury Solicitor); Sir Hartley Shawcross, 
Q.C., and Helenus Milmo (Allen & Overy); G. D. Roberts, Q.C., 
and T. G. Roche (Withers & Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law] (2 W.LR. 861 
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PRACTICE NOTE 
EXCHANGE OF MEDICAL REPORTS 
Devine v. British Transport Commission 
Denning, L.J. (sitting as an additional judge). 1st April, 1954 

In an action brought against employers for negligence resulting 
in personal injuries, at the summons for directions the usual 
order was made that unless the medical report was agreed the 
medical evidence should be limited to two witnesses on each side. 
The report was not agreed. At the trial, counsel for the plaintiff 
stated that at the request of the defendants’ solicitors, and in 
an attempt to obtain an agreed report, the plaintiff’s solicitors 
had sent their medical reports to the defendants’ solicitors, who 
had refused to reciprocate. Counsel for the defendants said 
that the causes of the refusal were that the reports contained 
matters affecting the credibility of the plaintiff, that it was not 
for the defendants to assist the plaintiff in discharging the onus of 
proving negligence, and that the defendants were particularly 
anxious that medical evidence should be called. 

DENNING, L.J., said that the question whether there was 
any obligation to reciprocate depended on the arrangements 
made at the time; but in the ordinary case, where one party 
intimated that he wanted to see the other party’s medical reports 
for the sake of attempting to agree them, it was clear that there 
was an implied understanding that the other party should 
reciprocate ; otherwise it would be most unfair. If the reports 
were agreed, they could be used at the trial instead of medical 
evidence; if they were not agreed, evidence must be called. 
There was no legal duty on the parties under Ord. 30 to attempt 
to agree; it was a matter of discretion. In the present case 
there had been no intention to act improperly, but the defendants’ 
reports ought to have been disclosed. 

APPEARANCES: F. W. Beney, Q.C., and L. I. Stranger-Jones 
(H. R. Hodder & Son); R. M. Everett, Q.C., and H. T. Evans 
(M. H. B. Gilmour). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 686 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: CRUELTY: FINANCIAL HARDSHIP 
Eastland v. Eastland 
Karminski, J. 24th February, 1954 

Undefended petition for divorce. 


The gravamen of a wife’s charge of cruelty in an undefended 
petition for divorce was that the husband had throughout the 
married life treated her with meanness over money matters, 
consistently refusing to make her any or any sufficient allowance 
for household necessities or for other purposes ; had mismanaged 
his affairs and run into debt, leaving her to deal with his creditors, 
and had disregarded her protests, her distréss and the effect 
of such circumstances upon her health. She further complained 
that, as a result of his eventually, in effect, selling the home over 
her head, she and the three children had had to seek refuge with 
her parents. Evidence was accepted that the wife’s health had 
deteriorated. After the close of the evidence Karminski, J., 
adjourned the case for the assistance in argument of the Queen’s 
Proctor. 

KARMINSKI, J., distinguished Lauder v. Lauder (1949) P. 277, 
Simpson v. Simpson [1951] P. 320, and Jamieson v. Jamieson 
[1952] A.C. 525, and said that counsel had been unable to find 
any reported case wholly like the present. Applying tests laid 
down in Kaslefsky v. Kaslefsky {1951} P. 38, 44, 46, his lordship 
said that the fault of the husband had been his shiftlessness and 
his failure to make proper provision for his wife. Those were 
grave defects, but he (his lordship) did not think that it was a 
case where the husband had desired to injure the wife in any way, 
neither had his conduct been directed at her. Although there 
might be unhappiness in a marriage the court could not for that 
reason alone find cruelty, and the statute required that to 
establish cruelty a spouse must be held to have “‘ treated ”’ the 
other with cruelty. Although there had been hardship and 
unhappiness, the husband’s conduct had been negative and, 
deplorable though it had been, it fell short of cruelty. Petition 
dismissed. 

APPEARANCES: Mark Smith (Sharpe, Pritchard & Co., for 
Monckton, Son & Collis, Maidstone); James Comyn (Treasury 
Solicitor) ; the husband did not appear and was not represented. 

(Reported by Joun B. Garver, Esq., Barrister-at-Law) [2 W.L.R. 851 
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COURT OF CRIMINAL APPEAL 
LARCENY: RECEIVING STOLEN PROPERTY 
R. v. Seymour 
Lord Goddard, C.J., Hilbery and Pearce, JJ. 
Appeal against conviction. 


5th April, 1954 


The appellant was charged at quarter sessions on an indictment 
containing one count of receiving a shotgun knowing it to have 
been stolen. He was convicted and sentenced to three years’ 
imprisonment. He appealed on the ground that the evidence 
was only consistent with his having stolen the gun, and, as 
there was no count charging him with stealing it, he was entitled 
to be acquitted. 


Lorp GopparD, C.J., said that there was a tendency, where 
there was no positive evidence that a man had stolen goods, 
but he was found in possession of stolen property so soon after 
the theft that he could be said to be in recent possession, to think 
that that justified a verdict of receiving and not of stealing. The 
court had tried to correct that view in RF. v. Loughlin (1951) 
35 Cr. App. R. 69: where it was proved that a man was in 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 14th April :— 
British Industries Fair (Guarantees and Grants). 
Cotton. 
Dover Harbour Consolidation. 
Institution of Mechanical Engineers. 
Judges’ Remuneration. 
Pensions (Increase). 
Towcester Rural District Council (Abthorpe Rating). 
Wear Navigation and Sunderland Dock. 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Ashridge (Bonar Law Memorial) Trust Bill [H.C.| 
[9th April. 
City of London (Various Powers) Bill [H.C.] [9th April. 
Coroners Bill [H.C.] [9th April. 
Housing Repairs and Rents Bill [H.C.] [14th April. 
Law Reform (Enforcement of Contracts) Bill [H.C.] 
[9th April. 


Protection of Birds Bill [H.C.] [9th April. 


Read Second Time :— 


Wesleyan and General Assurance Society Bill [H.C.] 
{13th April. 
Read Third Time :— 
National Gallery and Tate Gallery Bill [H.L.] 
Shrewsbury Estate Bill [H.L.] 
Slaughterhouses Bill [H.L.] 


HOUSE OF COMMONS 


PROGRESS OF BILLS 


[13th April. 
[14th April. 
{14th April. 


Read First Time :— 
Finance Bill [H.C.] [14th April. 


To grant certain duties, to alter other duties, and to amend 
the law relating to the National Debt and the Public Revenue, 
and to make further provision in connection with Finance. 


Read Second Time :— 


Falmouth Docks Bill [H.L.] 
Long Leases (Scotland) Bill [H.C.] 


(12th April. 
{14th April. 
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possession of stolen property soon after the theft, it was open to 
the jury to find the prisoner guilty of stealing, and they should 
be so directed. Ona charge of receiving the jury must be satistied 
that the prisoner received the property from someone else, though 
it might not be known who the other person was. But there were 
many cases where there was no doubt that the person in possession 
was the thief, and if he was the thief he could not be convicted 
of receiving. In the present case the facts were such that the 
doctrine of recent possession applied, and the right verdict 
would have been one of larceny ; the court could not alter the 
verdict because there was no such charge on the indictment. 
The court desired to say that, when the evidence was consistent 
both with stealing and receiving, the indictment should contain 
both counts. The jury should be directed that it was for them 
to find which count was proved ; and, to prevent other difficulties, 
if they concluded that it was a case of receiving they should 
be discharged from giving a verdict on the charge of stealing, 
and vice versa. Appeal allowed. 


APPEARANCES: F. L. Clark (Registrar, Court of Criminal 
Appeal); K. G.I. Jones (Sheppard & Fullbrook, Reading). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [1 W.L.R. 678 


THE WEEK 


Read Third Time :— 

Metropolitan Common Scheme 
Bill [H.C-] 

Telegraph Bill [H.C.] 


Provisional Order 
[14th April. 
[14th April. 


(Ham) 


STATUTORY INSTRUMENTS 


Additional Import Duties (No. 1) Order, 1954. 
No. 435.) 

Civil Defence (North of Scotland Hydro-Electric Board) Regula- 
tions, 1954. (S.I. 1954 No. 450 (S.47).) 

Corn Returns Regulations, 1954. (S.I. 1954 No. 454.) 5d. 

London Traffic (Prescribed Routes) (No. 7) Regulations, 1954. 
(S.I. 1954 No. 451.) 

London Traffic (Prohibition of Waiting) (Hertford) Regulations, 
1954. (S.I. 1954 No. 452.) 

National Health Service (Executive Councils) 
Regulations, 1954. (S.I. 1954 No. 461 (S.48).) 6d. 

North of Scotland Hydro-Electric Board (Borrowing and Stock) 
(Amendment) Regulations, 1954. (S.I. 1954 No. 444 (S.46).) 

Removal of Bodies Regulations, 1954. (S.I. 1954 No. 448.) 5d. 

Stopping up of Highways (Exeter) (No. 2) Order, 1954. (S.I. 1954 
No. 455.) 

Stopping up of Highways (Gloucestershire) (No. 3) Order, 1954. 
(S.I. 1954 No. 433.) 

Stopping up of Highways (London) (No. 
(S.I. 1954 No. 456.) 

Stopping up of Highways (London) (No. 
(S.I. 1954 No. 432.) 

Stopping up of Highways (London) (No. 16) Order, 
(S.I. 1954 No. 457.) 

Sugar Industry (Provision for Research and Education in the 
growing of Sugar Beet in Great Britain) Order, 1954. (S.I. 1954 
No. 441.) 5d. 

Sutherland County Council (Loch na h-Imriche, Armadale) 
Water Order, 1954. (S.I. 1954 No. 462 (S.49).) 5d. 

Sutton Coldfield (Repeal of Local Enactments) Order, 1954. 
(S.I. 1954 No. 453.) 

[Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


(S.I. 1954 


(Scotland) 


10) Order, 1954. 
11) Order, 1954. 


1954. 





Mr. ALLAN DEANS Brown, solicitor, of Newcastle, has been 
appointed deputy Coroner for the East Chester Ward of Durham. 


Mr. WILLIAM RICHARD CRUSE, town clerk of Pudsey since 
1939, has been elected chairman of the Society of Town Clerks, 
North-Eastern Branch, and re-elected a representative on the 
executive council of the parent body. 


Mr. Victor Misucon, solicitor, of London, W.C.1, who also 
practises in South London, has been appointed a Deputy 
Lieutenant for the County of London. 

Mr. ALAN NEAVE Munpy is resigning as assistant solicitor 
to Hornsey Council in order to become an assistant solicitor to 
the County Borough of Wallasey. 
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POINTS IN PRACTICE 





Income Tax—VOLUNTARY DisPposITION—MONTHLY PAYMENTS— 
SIX-YEAR PERIOD 

Q. A executed a voluntary deed, dated September, 1953, 
covenanting to pay B as from 6th April, 1953, the monthly sum 
of {x for a period of seven years or during the joint lives of 
A and B, whichever is the shorter, with a proviso that the 
monthly sums for the period prior to the date of the deed are 
to be paid on the day after the date thereof. The deed does 
not specify the days of the month on which the payments are 
to be made. The first payment is therefore due on the day after 
the date of the deed, namely, in September, and the last payment 
presumably during the month ending the 5th April, 1960. Can 
the tax authorities claim that payments under the deed are to 
be treated as annual (as distinct from monthly) for tax purposes 
and maintain that the last payment is to be treated as an annual 
one on 6th April, 1959, thus bringing the period (namely, 
September, 1953, to April, 1959) within less than the six years 
allowed under s. 404 of the Income Tax Act, 1952 ? 


A. If the obligation which is incurred is to make monthly 
payments there is no power in the Crown to say that they are 
annual payments. By s. 392 of the Income Tax Act, 1952, 
the period must be one which is capable of exceeding six years, 
and the period runs from the date upon which the obligation 
to make the payments arose until the date upon which the last 
payment falls due. In this case it is from September (not April), 
1953, until April, 1960—approximately six and a half years. See 
as to this Inland Revenue Commissioners v. Trustees of the Hostel 
of St. Luke (1930), 144 L.T. 50; 46 T.L.R. 580; 15 Tax Cas. 
682; 12 R. & I1.T. 80. Observe that unless the deed specifically 
provided that the payments notionally attributable to the 
months of April, 1953, to August, 1953, were to be paid upon 
its execution these sums cannot be deducted from the covenantor’s 
income. See as to this Inland Revenue Commissioners v. Nettlefold 
(1933), 18 Tax Cas. 235; 19 R. & LT. 78. 


Appointment of New Trustee—ExrECUTOR RENOUNCING AND 
LATER BuyYING PART OF ESTATE—-SUBSEQUENT APPOINTMENT 

Q. A died in November, 1952, having by his- will dated 
September, 1952, appointed B and C to be executors and trustees 
thereof. B renounced probate and the will was proved by C 
alone in March, 1953. One of the assets forming part of the 
estate of the deceased consisted of a dwelling-house occupied 
by B. B has purchased the dwelling-house as sitting tenant 
at a valuation. Under the will of A there is a life interest, and 
C now holds the deceased’s estate as sole trustee for sale. 
C desires to appoint an additional trustee for sale to act jointly 
with him. Is there any objection to B being appointed as the 
additional trustee for sale to act jointly with C, even though B 
originally renounced probate and purchased a dwelling-house 
forming part of the deceased’s estate ? 


A. We see no objection, in principle, to the appointment of B 
as the new trustee and we do not consider that such appointment 
would in any way vitiate the sale already made to him. The 
reason for the rule that a trustee shall not purchase the trust 
property lies in the possibility that in his position as trustee 
he may have acquired a knowledge of the property superior to 
that of the beneficiaries (Ex parte Lacey (1802), 6 Ves. 625). 
This cannot possibly apply in the case of a person who does not 
become a trustee until after he has purchased. It is also quite 
clear that a personal representative who has not proved the will 
may purchase from the testator’s estate (Clark v. Clark (1884), 
9 App. Cas. 733). 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 














Apprenticeship Contract—k.A.F.—LrENGTH oF TERM—WHETHER 
DETRIMENTAL TO INFANT 

Q. Corporal X, when of the age of sixteen years, entered into 
an apprenticeship contract with the R.A.F., the conditions of 
which were that, inter alia, he would serve for the period of 
twelve years from the attainment of his eighteenth birthday. 
Having reached the age of twenty-one, Corporal X wishes to be 
discharged from this contract and has served notice of repudiation, 
which the R.A.F. have rejected. It would seem that an infant 
is bound by an apprenticeship agreement if, on the whole, it is 
beneficial to him at the time entered into and does not contain 
stipulations so much to his detriment as to render it unfair that 
he should be bound (Halsbury, vol. 17, p. 614). Full terms of 
the apprenticeship contract are not before us, and we wonder 
if you can refer us to any authority which clearly deals with the 
issue as to whether so long a term as fourteen years from date of 
entry, i.e., at the age of sixteen, could be sufficiently detrimental to 
render it unfair that the infant should be bound. 


A. The case of a contract of apprenticeship is different from 
the more normal case of a contract by an infant which is voidable 
by him. Apprenticeship agreements, being prima facie of a 
type beneficial to the infant, can only be repudiated if the 
repudiation is for the infant’s benefit (Waterman v. Fryer {1922 
1 K.B. 499). We can find no case on the length of service 
considered as a factor of reasonableness or detriment. But 
obviously a copy of the full contract must be obtained. How 
long is the apprenticeship? Presumably not for the whole 
fourteen years. Is it for two years (till eighteen) with the twelve 
years added as a sort of restrictive covenant for the benefit of the 
R.A.F. 2? If so, that would seem excessive. On the other hand, 
the prevalence of similar restrictions in other similar agreements 
has sometimes been held a factor tending towards reasonableness, 
on the footing that if teaching cannot be got on any other terms 
the infant will lose the benefit not only of the particular contract 
but of any contract unless he agrees to the term in question (see 
Gadd v. Thompson [1911] 1 K.B. 304). This is likely to apply 
forcefully in the case of a Services contract. If the term of 
actual apprenticeship has expired during Corporal X’s infancy, 
a court is not likely to look with favour on his attempt, now 
that he has derived the full benefit from the agreement, to get 
out of doing his part. 


Landlord and Tenant-Act, 1927) WEEKLY TENANTS 

Q. We are acting for landlords who let the front room of a 
cottage (two up and two down) as a lock-up ladies’ hairdressers’ 
shop on a weekly tenancy about ten years ago, the net rent of 
which is 4s. a week. The remainder of the cottage (kitchen and 
two bedrooms) is let as a dwelling-house, to which access is 
obtained from a back street. The landlords require possession 
of the shop so that it may be re-incorporated with the house and 
be sold to the tenant of the house. It will, of course, be no longer 
used for business purposes. One week’s notice to quit ter- 
minating the tenancy was accordingly served upon the ‘tenant 
of the shop, before the expiration of which the tenant served 
upon the landlords notice under the Landlord and Tenant Act, 
1927, requring a new lease, alleging that the compensation 
awarded under s. 4 of the said Act would not compensate her 
for loss of goodwill. In this connection we would say that the 
sale price of the freehold cottage is only £200. We are under 
the impression that the said Act is inapplicable to weekly 
tenancies. 


A. In our opinion the compensation for loss of goodwill 
provisions of Pt. I of the Landlord and Tenant Act, 1927, do apply 
to weekly tenants. There is no direct and binding authority 
on the point (though our view is supported by the report of 
Morris v. Hillier in the Estates Gazette of 9th April, 1949) but the 
contrary opinion would conflict with the definition of ‘ holding 
to which this Part of this Act applies ’’ in s. 17 (1), and be incon- 
sistent with the special transitional provisions made when 
certain properties were de-controlled by the Increase of Kent, 
etc. (Restrictions) Act, 1939 (see s. 2 and Sched. I, para. (4)), 
which could be said at least to contemplate weekly tenants as 
qualified for compensation, etc., for loss of goodwill; and also 
with the decision in Lawrence v. Sinclair {1949| 2 K.B. 77 (C.A.), 
showing that even successive tenancies of less than five years 
each can so qualify a tenant. 
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NOTES AND NEWS 


Honours and Appointments 


Her Majesty The Queen has been pleased to approve, on the 
recommendation of the Lord Chancellor, the names of the following 
gentlemen for appointment to the rank of Queen’s Counsel : 
RONALD OWEN LLOYD ARMSTRONG-JONES, M.B.E., Sir JOHN 
Rowatt, K.C.I.E., C.B., M.C., CrivE Stuart SAXON Burt, 
CHARLES JOHN AppIsOoN DouGuHTy, Davip EIFION PULESTON 
Evans, Maurice LeGat LYELL, BERNARD BENJAMIN GILLIS, 
MYER ALAN Barry KING-HAMILTON, PERCY MALCOLM WRIGHT, 
M.B.E., THomMAsS GEORGE TALBOT, DINGLE MACKINTOSH Foor, 
NorMAN JOHN SKELHORN, Joun ANTHONY PLOWMAN, JOHN 
FITZGERALD MARNAN, M.B.E., RicHArRD ORME WILBERFORCE, 
O.B.E., ALEXANDER Davin KARMEL, DAvip LOCKHART-MURE 
Renton, T.D., JoHN THompson, ERNEST MARTIN JUKES, 
JosEPH DONALDSON CANTLEY, O.B.E., GEORGE STANLEY WALLER, 
O.B.E., and LEONARD CAPLAN. 


Mr. Darypp Wyn JONES-WILLIAMs, solicitor, of Dolgelley, 
Clerk of the Peace for Merionethshire and Clerk to the Merioneth 
County Council, has been appointed by Lord Harlech as clerk 
to the Lieutenancy of Merioneth in succession to Mr. Hugh J. 
Owen, solicitor, who has retired. 


Miscellaneous 
PROPERTY VESTED IN THE UNITED 
PROPERTY CUSTODIAN 
Justice of the United 
issued a press announcement in 


STATES ALIEN 


States on 


The Department of 
the 


19th February, 1954, 
following terms :— 

“Attorney General Herbert Brownell, Jr., to-day called 
attention to Public Law 292, 83rd Congress, approved by the 
President on 9th February, 1954, which extends the time for 
the filing of title claims with the Office of Alien Property, 
Department of Justice, for the administrative return of property 
vested under the Trading With the Enemy Act after 
7th December, 1941. 

Public Law 292 amends s. 33 of that Act to permit the filing 
of such claims until 9th February, 1955, except in cases where 
less than two years have elapsed since the vesting of the 
property. In those cases the expiration date for the filing of 
title claims is two years from the date of vesting. 

Assistant Attorney General Dallas S$. Townsend, Director of 
the Office of Alien Property, emphasised the fact that Public 
Law 292 does not in any way change the eligibility require- 
ments which a claimant must meet in order to qualify for the 
return of vested property. He pointed out that the new 
legislation affords an opportunity for the timely filing of title 
claims by all persons who believe they are eligible under 
present law for the return of vested property but who have 
not filed claims in the past. In addition the new legislation 
permits the administrative adjudication, on the merits, of 
title claims which were filed after the expiration of the time 
previously prescribed by law. 

Mr. Townsend also pointed out that Public Law 292 does 
not affect the time within which court actions for the return 
of vested property must be begun. Similarly, it has no effect 
on the period within which debt claims must be filed. 

Title claims shall be filed with the Office of Alien Property, 
Department of Justice, Washington, D.C., on Form APC-1A. 
The form may be obtained, on request, at the Office of Alien 
Property, Washington, D.C., or at any of its field offices, as 
follows: 208 Federal Office Building, San Francisco 3, 
California ; 5 Cortabitare Street, Manila, P.I.; U.S. Army 
Area Engineers Building, Fort Armstrong, Ala Moana 
Boulevard, Honolulu, T.H.; 28 Ludwigstrasse, Munich 2, 
Germany ; Mantetsu Building, Tokyo, Japan.”’ 


OBITUARY 


Mr. S. ARNOTT 


Mr. Scott Arnott, retired solicitor, of London, 
12th April, aged 82. He was admitted in 1897. 


E.C.2, died on 


SOCIETIES 


The Law StupENTs’ DEBATING Society has been informed 
by the Royal Empire Society that its Debating Circle has not 
been able to arrange for a team to meet the Debating Society on 
27th April, and the joint debate scheduled for that date will not, 
therefore, take place. Instead, the motion to be debated will be 
‘‘ That this House considers that the British Empire will soon 


be ‘ one with Nineveh and Tyre ’. 


THE Union Society oF Lonpon announce that the Society 
will meet at 8 p.m. in the Common Room, Gray’s Inn, on 
Wednesday, 28th April, when the motion for debate will be 
“That this country should cease to make atomic weapons.”’ 


THE Sovicitors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme for May: Oth, Reel Club: The Law 
Society’s Hall, Chancery Lane, W.C.2, at 6 p.m. Refreshments, 
members 1s., non-members 1s. 6d. ; 11th, Professional Etiquette, 
by Mr. T. G. Lund, Secretary of The Law Society. 6 p.m. for 
7 p.m. This is also the annual ex-members’ evening ; all ex- 
members of the Society are invited. Also, all newly articled clerks, 
members or non-members will be most welcome; 18th, Theatre 
Party: Details from Miss P. Baigent (Pollard 7542, evenings 
only); and 27th, Debating Club: The Law Society. 6 p.m. 
for 7 p.m. 


’ ™~ as ™~ 
CORRESPONDENCE 
{The vicws expressed by our correspondents are not necessarily those of 
THE SOLicirors’ JOURNAL] 
Replies to Requisitions 
Sir,—-I would like to congratulate “ Solicitor ’’ on his ingenious ~ 
suggestion for expediting stock replies to requisitions which is 
contained in his letter on p. 230 of vol. 98 of your journal. 
Perhaps, however, it might be more satisfactory if, instead of 
printing the stock replies opposite requisitions, a series of gummed 
slips were produced. Each slip would bear one or more of the 
stock replies and could be stuck on the form opposite the appro- 
priate requisition. Occasionally one has to answer a requisition 
at some length and the printing of stock replies opposite each 
requisition on the form would tend to restrict the space available — 
when an intelligent reply, as opposed to a stock one, is required. 
ANOTHER SOLICITOR. 


Burnham-on-Sea, 
Somerset. 
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